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2 a 

Proceedings on Defense Motion (on the day before the trial) to 
quash subpoenas issued by the Government for appearances 
before the Grand Jury of witnesses already under subpoena to 
testify at the trial the following day. 

MR. SCACCIA: May it please the Court, ray 
name Dante Scaccla. I am defense counsel in United 
States Against Fahey, which is set down for trial after 
today, and I feel as an officer of the Court I should 
bring a matter to the Court's attention. 

i 

I have asked Mr. Welch to be present in the 
Court room when I make this application. I am sorry I 
didn't make it on papers. 

THE COURT: Papers aren't necessary. Make the j' 
application. 

MR. SCACCIA: If it please the Court, during 
the night and since yesterday I discovered that here we 
are on the eve of trial in United States against Fahey 
and that Grand Jury subpoenas have beet 1 _suing to a 
number of witnesses of which I can inform the Court cer¬ 
tainly as to Nicholas Courtessis, since I have the sub¬ 
poena in my hand, who happens to be very closely associatt 
ed with me in the defense of this natter, as a matter of f 
i.act it was served in my office while we wera working on I 
the defense of this matter by special agents. More th^/i >i 
that, during the night Your Honor I learner that other 
witnesses had been, who are to h i wic ,,e. for the trial! 
and for the defense a3 well s the prosec ;cto t have been! 
subpoenaed to appear this morning a i0:00 before t! 

Grand Jury. 





* 3a 

Proceedings on Defense Motion (on the day before the trial) to 
quash subpoenas issued by the Government for appearances 
before the Grand Jury of witnesses already under subpoena to 
testify at the trial the following day. 

Mow I am aware that about two weeks ago when 
my wife took 111 in New York City that our accountant 
Mr. Alan Boerg of Ernst & Ernst had been subpoenaed to 
go with his books and records and working papers and 
appeared here. 

A quick word about that, if I may. Judge. I 
had returned from New York about 1:00 in the afternoon 
and I don't have the date, counsel can give it to you 
because he issued these subpoenaes, and I was informed 
that I should go to Ernst & Ernst because they had a 
matter of urgency to bring to my attention. And when I 
got there about 2:00 I learned that a Court subpoena had 
been served upon Mr. Boers theretofore over the weekend 
in my absence in New York, ordering him to appear person¬ 
ally together with his books, records and working papers 
for Thomas Fahey, the defendant here at a Court day here, 
and I looked at the subpoena and noted that the time to 
appear had already -- that 10:00 that morning it had 
expired, and he went on to tell me -- Mr. Boers happens 
to be an attorney from Ohio, also a CPA, that Michael 
Wilton the Special /'gent had served the subpoena, on him 
and had gi/en him oral directions to appear at the United 
States Attorney's Office or at the Special Agent's IRS 
office, depending on what they could work out, but in 
any event Mr. 3oers woul^ not have to appear in Court 


4a 

Proceedings on Defense Motion (on the day before the trial) to 
quash subpoenas issued by the Government for appearances 
before the Grand Jury of witnesses already under subpoena to 
testify at the trial the following day. 

in Auburn. 

With that I stated very frankly that we were 
working on very dangerous grounds, because it was a 
Court subpoena, that we should do three things, try to 
communicate with the Court, try to communicate with the 
Clerk 1 8 Office and try to communicate with the U. S. 
Attorney's Office. He did so on the telephone ir. my 
presence and he did reach the Clerk's Office in Utica, 
was unable to reach Your Honor or any Judge at that par¬ 
ticular moment, and he left a call with Mr. Welch, I 
understand. I later talked to Mr. Welch and it was 
brought to Mrs. Welch's attention, and then Mr. Boers 
was immediately issued a Grand Jury subpoena, again by 
Michael Wilton, to appear that day or the day following 
that. Now with all of this it appears with a flurry of 
subpeonas on the date I thought was set for today, or on 
the eve of trial for tomorrow, that this is really im¬ 
proper conduct on the part of the U. S. Attorney, he is 
tying up all the defense witnesses, all the critical 
defense witnesses at a time when we are using them in 
the preparation of the trial. More than that 1 don't 
know the lawful purpose of such a Grand Jury subpoena 
with respect to Thomas Fahey. With theCourt's permiss on 
I will hand up the subpoena served on Nicholas Courtessis 
who works with me, and in the umbrella of our protection 







Proceedings on Defense Motion (on the day before the trial) to 
quash subpoenas issued by the Government fo r appearances 

before the Grand Jury of witnesses already under subpoena to 
testify at the trial the following day. 

of working for the defense. 

Mr. Boers telle me orally that all of the bockal, 
records and accounts for the defendant are still In the 
possession of the U. S. Attorney and have been since he 

was served with that subpoena, and more than that they 

< 

have never been made available to me. 

I am not urging that by way of delay, or I am 
not trying to obstruct, I am bringing fo the attention 
of the Court what I consider a serious matter of prosecu-j! 
tor's conduct limited to the subpoenas, and the names 
beyond Courtessis are Dr. George Simpson is one of the 
parties, and I mentioned Mr. Boers who Is the resident, 'l 
at least was the resident partner of Ernst & Ernst, and jj 
Your Honor, there are others, and I am reporting this tc |! 
the Court and I am asking for relief. I think the Court ! 

should direct the U. S. Attorney to bring an abrupt stop ij 

|i 

to the Grand Jury inquisition unless he can demonstrate li 

s 

there is a lawful purpose to be served. 

MR. WELCH: If four Honor »ase, the Grand 

i 

Jury this morning has subpoenaed before it Mr. Nf rbolas 

Courtessis who is a close friend and associate of Mr. 

« 

Thnnas Fahey who at one point in 1971 made some statement 
to an Internal Revenue Agent in regard to matters rele¬ 
vant to the defendant's knowledge and intent, which are 
going to be specific elements we are going to have to 
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prove in tomorrow's trial. 

My only intention was to subpoena Mr. 
and put him on the witness stand, but in view of the fact 
we did have this Grand Jury available today, I thought 
because of his --it would be wiser for me to have some 
prior sworn testimony so I was not surprised by some 
change in his testimony from what he did tell the Interna 
Revenue Agent, if we did in fact call him to the witness 
stand. 

The cloaeness of the relationship batw en Mr. 
Courtessis and Mr. Fahey is why I suspected that danger. 

This morning is the first time I am adivsed 
that Mr. Courtessis is involved ir. the preparation of 
the defense for this case. Mr. Courtessis is a close 
friend and confidant of Mr. Fahey and has been with him 
in every stage of the matter, and that is the only reaso 
I assumed he was with Mr. Sc&ccia during this investiga¬ 
tion. | 

I am sure I can assure the Court that the 
questions put to Mr. Courtessis will have nothing to do 
with the defense of this case and will only have to do 
with Mr. Courteais as to what was in Mr. Fahey's mind at 
the time of the questioning, during the '71 investiga¬ 
tion and at the time when he alleged -- filed his 
alleged false and fraudulent income tax returns. 
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As to the other matters, Dr. George Simpson 
was subpoenaed as a trial witness and he is due here as 
a trial witness, he is not subpoenaed for the Grand Jury.! 

There is an accountant who was working for the 
firm of Ernst & Ernst who was subpoenaed before the Grandjj 
Jury much for the same reason as was Mr. Courtessls. Thai 
is our understanding cf the situation at Ernst & Ernst, tjiet 
Mr. Foody the accountant at Ernst c. Ernst has become a 
close friend and associate of Mr. Fahey's. He too has 
made some oral statements to the Internal Revenue Service! 
which unfortunately were never coramited to sworn testimor 
and I hoped to take advantage of the Grand Jury today to 
getHs testimony in the form of sworn testimony. 

As to the accountant Mr. Boers, yes, he was 
subpoenaed to the Grand Jury simply because when we asked, 
him to produce the accountant's work papers and documents j 
so we could prepare for trial, he took the position that 
he felt he could not do so without some subpoena or Courtj 
order, something to protect himself from any allegations 
Dy his accounting clients that he was participating in an| 
unauthorized disclosure. . 

So that the United States served him with a 


>4r. 


I 


subpoena to testify at trial and produced these documents , 
anticipating tl.is would satisfy Mr. Boer's fears. At 
that point Mr. Boers called Mr. Fahey and Mr. Fahey calle ! 

I 
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Mr. Scaccia and Mr. Scaccla said you can't give it to 
tha Internal Revenue Agent, what you have to do is comply 
with the subpoena, the United States served him with a 
Grand Jury subpoena, we got the records, we used them 
and we have returned them to Mr. Boers. 

We are in no way tying up the records, they are 
in the possession of Ernst & Ernst, as far a? I know they 
were returned to Ernst & Ernst within three or four days 
after we received them. 

In the Grand Jury testimony of Mr. Boers I 
specifically asked him "have you ever refused access to 
these records to Mr. Scaccia?" and he said No, and in hia| 
— In his sworn testimony, Your Honor. 

We have no intention of tying up the defense 
witnesses or defense personnel and feel that it is per¬ 
fectly proper to, and feel I would be remiss if I had 
the opportunity to get sworn testimony from these wit¬ 
nesses, not to put them into the Grand Jury. 

THE COURT: The Grand Jury is here this morning! 

MR. SCACCIA: Yes. 

THE COURT: How long do you expect to have 
these witnesses before the Grand Jury? 

MR. WELCH I would say Mr. Courtessis should 
not take more than ten or fifteen minutes. 

THE COURT: Are you willing to make him 
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available to Mr. Scaccia here in the Court House? 

MR. WELCH: I don't understand. 

THE COJRi: Would you be willing to make these 
witnesses available to Mr. Scaccia? 

MR. WELCH: They are s^allaMe. 

THE COURT: Here and :.ow? 

MR. WELCi.; Yes, they are here available. 

THE COURT: What about that, you say tying therajj 
up you can't talk to them. 

MR. SCACCIA: That isn't the thrust of what I 
am trying to say. There Is an additional matter I over- |l 
looked. When Mr. Courtessis was served he was originaly 
they attempted to serve him with a Court subpoena right 
here last Friday when I was here on calendar call on this 
case, and I brought to Mr. Welch's attention this was 
Improper. 

THE COURT: What is improper about It? 

MR. SCACCIA: Here they are serving him with 
both a Court Subpoena -- 

THE COURT: I understand, what is improper abouj^ 

it? 

• 

MR. SCACCIA: I suggested to him since the 
Court had indicated a return date on that day, the 
calendar date on th*> fifth, that he couldn't bring him 
before the Court on the fourth or any other date other 
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than the date set by the Court. I tried to remind bin. 
that subpoenas have got to be meaningful, they car?r be 
an inquisition, they have to be returnable or if they are 
entitled to -- 

THE COURT; When was the calendar call? 

MR. WELCH: On May 31st, last Friday. 

THE COURT; Yes? 

MR. WELCH; And we served the subpoena on Mr. 
Courtessis to appear on what we thought would be the 
start of this trial on June 3. 

T-iE COJR? ; Yes? 

MR. SG\CCIA: But the real thrust of the mat ter j| 
after this he then told me I could have a copy of 
Courtessis' statement. I went over to the office, his 
office, and he said he changed his mind. I think 
Courtessis is entitled to these statements which he first 
indicated to me I could have at 2:00 and twenty minutes 
after two I appeared at his office and he told me I 
couldn't have it. 

THE COUPi: What about that? 

MR. WEl£H: Yes, I did initially advise Mr. | 
Sceccia he could have the statement, and upon giving it jj 
some thought and I recollected the close personal relatiojU 
ship between Mr. Fahey and Mr. Courtessis, Mr. Fahey sincl 
his investigation began has to my estimate changed his 
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story. 

THE COURT: Why do you represent to counsel 
iu one breath he can have something, then turn around 
and change your mind? Prosecutors can't do that. 

MR. WELCH: It was a precipitous decision. 

THE COURT: That is too bad, you are stuck with 
it, ma<te It available, don't make precipitous decisions, 
prosecutors are public officers, they have a responsible-i 
ity, Mr. Welch, I arr sure you are aware of that, that is 
why you have to act cautiously and carefully. If you 
make a precipitous decision I am afraid you and the 
people of the United States have to suffer, so make it 
available to him. 

MR. SCACCIA: Your Honor, there is one more 

important matter. During the entire course since January, 

right after the Indictment, the Government and the de¬ 

ll 

fense and -- they entered into a voluntary agreement to 
make full disclosure by both sides, and we have oellveredj: 
to the United States Attorney over that period of time 
literally a suitcas* of material, copies of which we 
have here and we will be happy to have handed up. here 
and marked for identification, including all the documen-| 
ttlon in re&poct to our defense documents and letters 
from ..he accountants, and in the interest of full dis¬ 
closure it wasn't until two minutes before Your Honor 
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stepped on tnis bench Friday, last Friday, tnat I 
learned that — incidentally, that was all by the way of 
hav ^.g ike United States Attorney consider whether he 
wouid meke a recommendation for authorization to dismiss 
this indictment. I will admit I could only 3 ubmlt the 
final memorandum ts him, but ail the documents had been 
delivered in January, the final memorandum, I prepared 
a memorandum of law and facts and that was delivered to 
him on Thursday afternoon because o: ciy wife's critical 
illness in New York, that was the only reason for the 
delay at that time. In any event, two or three minutes 
before Your Honor ascended the bench on Friday, Mr. Welch 
announced that in effect all bets are off -- I am using j 
that tern -- he says he has had an emotional reaction 
and he is not going to consider It, and that we are going 
to trial, force us to trial on that basis after we have 
euchered over a six month period to disdose everything. 

THE COURT: I don't know what Mr. Welch has 
to do with forcing you to trial, you are on trial because 
the Court said to try the case. 

MR. SCACCIA: No question about that, the 
reason I br^ng it to the Court's attention is that I 
discussed with Mr. Welch Friday afternoon ny willingness ' 
to have a u the witnesses, including the dei'eohnf, appeir' 
before the Grand Jury in the interest of . full disclo 9 ur| 
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of all the facta, many of which have never been toucned 
on by the Investigation. 1 would iec the Grand Jury 
hear all die evidence and '.’111 coop .-at- to D?* 3 t of 
oar ability to produce and rumr^.i -•’r.rything and ve will 
waive Immunity for the defendant and do ..hacever is rea¬ 
sonably necessary in that respect. Ins read ct a full 
exposition there has bean a selective, I chink, inquisi¬ 
tion on the part of the U.S. Attorney, aid I simply think 
it is wrong and I think it cries for justice ii the face 
of tha facts. 

THE COJRT: I don't get the thrust of it, you < 
are saying that this is wong, you asaying that it is 
improper, you are saying that it is unjust, it doesn't 
make ic so, what is the legal basis for your po 3 itlo' 
here? 

MR. SCACCIA: As I understand it, Judge, and I 
am .ryi..'' to reca i because this only came up during 
the night, it is the Li •".•...uts cs e in the Eastern Dis¬ 
trict of New York in 1957, my recollection from when I 
was prosecuting, that the general effect is that it is 
improper for the U.S. Attorney on the eve of trial to use 
a Grand Jury for t':c purpose of in effect pre-tria* dis¬ 
covery, and 1 think that is what It is. 

THE COURT: Your objection is he is tying ip 
witnesses. He already aid they arc available to you. Do 
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you still object? 

MR. SCACCIA: I object because I think the 
purpose is wrong, he is us^ng it ac pre-trial discovery 
and I say that is improper. 

THE COURT: What about that? 

MR. WELCH: I think. Your Honor, that it is not 
pre-trial discovery, it is firming up the testimony of 
these witnesses. 

THE COURT: What about that, after they are 
indicted can you U3e a Grand Jury to do what you failed 
to do when you should have done it? 

MR. WELCH: 1 don't know. Your Honor. 

THE COURT: Have you checked the law? 

MR. WELCH: I have not checked the law. 

THE COURT: Well, go check it. 

MR. SCACCIA: If I may have ten minutes 1 can 
get that citation. 

MR. WELCH: May we nave the Court's permission 
to u6e the library? 

THE COURT: Yes, I will wait here until you 
check it, which is what you should have done before you 
came here. 

MR. SCACCIA: May I do my own independent re¬ 
search? 


/I 

t 


TUF COURT: Let him do it. 
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(Thereupon s rhc-rt reces was caicen after which' 
the hearing was resumed.; 

MR. WELCH: I apologize for the celav. I 
think to shorten the matter I will simply wit;draw the 
s^bpcena, I will not ask Mr. Courtessis to appear before 
the Grand Jury. I am sufficiently unclear on it. I 
have a prior oral statement from this witness and I will 
rely on that and anticipate the witness will terrify 
truthfully and I will not press the Issue, «:hat we 
don't build any potential reversible error ir this trial. 

THL COURT: You 3ay that would be probably a 
legitimate reason to use the Grand Jury, to ascertain 

whether he is going to take the Fifth Amendment, is that 
your point? 

MR. WELCH: Unfortunately, no, Your Honor, 
this witness -- 

MR. SCACCIA: I can assure the Court that is 

the casa, 

THE COURT: Or go back on his oral statement? 
Well, in calling him before the Grand Jury for that 
purpose, that limited purpose -~ 

MR. WELCH: Zen, that is the limited purpose. 

THE COURT: I would think that would be 
perfectly legitimate to use it if it doesn't in any way 
inconvenience you or tie up your witnesses or tie you up 
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in preparation of the trial. What is wrong with it? 

I would think it is to your advantage to find out what 
he is going to say with his statement. 

MR. SCACCIA: In the Courcessi. sub ..owns a,.ouc 
yesterday and the prosecutor promised he would give, me a 
copy, I had no objection. 

THE COURT: I want to know about now. 

MR. SCACCIA: I have no objection to that. 

Judge, as long as any other witnesses -- that the Grand 
Jury is not being used by way of pre-trial discovery. 

THE COURT: What about that? 

MR. WELCH: The only other witness was thi6 
accountant who I felt had a close personal relationship 
and we wanted to put him before the Crand Jury for the 
purpose of confirming he will stick with the information jj 
he relayed to the Internal Revenue Agent. I feel i..ss 
strongly about him and I am willing to withdraw the 
subpoena at this point, I am not going uo press the icsuej 

THE COURT: You are cne prosecutor. 

‘,i 

MR. WELCH: as to the accountant, I would with-jj 
draw it if Your Honor's ruling is -- 

THE COURT: I am trying to avoid a ruling and ij 
have you work out a practical arrangement here if we can,| 
which it seems to me that at this late stage in the game | 
is the thing to do. 

* t 
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MT. uCA Z .iu-. Given the Cc.urtess's subpoena ar.J ; 
rhe promise by the prc3ecutor it -oi id he hao, he could 
have a copy o J his staterenc ’ 1. -- 

rHL COURT: What about that 0 

MR. WELCH: Yes, I was giver. 1 year." ago, 

'71, I believe - 

T 7 IE COURT: Don't you think it would be fair 
to give him a chance to take a lock at it? 

.ER, WhLCH: 1 the Grand Jury I r.ac Your 

i| 

Honor, I did not want him to have ar. cppcrc uity to sit 
at great length with the defendant to manufacture excuses 
or reasons why he had said that before I get him coranited 
on sworn testimony, that is the -role purpose of withdraw- 

ij 

ing my initial agreement to provide Mr. Scaccia with the 
statement. 

TIIL COURT: Well, it is pretty unusual, Mr. 

-t -h, the purpose of a Grand Jury is to Inquire whe^'cr ! 
there is probable cause to believe the per on has 
commited a crLme. Once a Grand Jury does that anc icache i 
a conclusion, it either indicts or fails to indict. A 
Grand Jury has indicted this defendar. , what >' raosc ere j 
you using this Grand Jury tor, what is your purpose? It || 
is to find whether there is probable cause to believe a 
person has coranited a crime, or tat. this defendant Is j 
commiting anothe- one, is there any purpose like that? 





/ 


18a 

Proceedings on Defense Motion (on the day before the trial) to 
quash subpoenas issued by the Government for appearances 
before the Grand Jury of witnesses already under subpoena to 
testify at the trial the following day. 

MR. WELCH: Your Honor, the purpose is ?imply 
to get this witness to commit himself to prior sworn 
testimony. 

THE COURT: Ir other wort’s it is to prepare 

for trial? 

That is one way to look at it, that is not 
my way of looking at it but that is apparently the defense 
way of looking at it. 

THE (DURT: What else is it, you have no legit¬ 
imate purpose, the only legitimate purpose is to inquire 
whether there is cause to believe a person commited a 
crime. Now are you going to -- 

MR. WELCH: I am going to withdraw it, Your 

Honor. 

THE COURT: Withdraw both of them? 

MR. WELCH: Yes, Your Honor. 

THE COURT: All right, withdrawr:. 

MR. SCACCIA: I have one additional thing. In 
the interest of saving valuable time during the trial, I 
asked Mr. Welch to please in the interest, of saving trial 
time and in the interest of Justice to give me the Jencks 
statements in advance of trial. 

THE COURT: Why can't you furnish them now? 

MR. WELCH: He has about ell the J neks Act 
material, the crucial Jencks Ant materials that I have 





19a 

Proceedings on Defense Motion (on the day before the trial) to 
quash subpoenas issued by the Government for appearances 
before the Grand Jury of witnesses already under subpoena to 
testify at the trial the following day. 

opposed him on is the Special Agent's report, which as 
Your Honor knows contains ooncluBions, theory of argument! 


which is not a matter he is entitled to prior to that 
witness taking the witness stand. 

| 

Tin COURT: I am aware of that, but I want to 
know why he can't have it, what good reason is there to 
the ends of moving the trial along without having to 
take -- how lengthy is this report? 

MR. WELCH; 1 believe it is about 30 pages. 

Your Honor. 

THE COURT: That is about a two hour delay that 
1 would like to avoid. 

MR. WELCH: Well, the difficulty is the entire 
report is not relevant to what the Agent is going to 
testify to. 


THE COURT: That ia usually the case, I don't 
know why they make reports that -- I don't know why they 
make reports at all, why if they make them they can't 
confine it to relevant matters. I am afraid these are 
things the rest of the Federal Government have to suffer. 

MR. WELCH: It is 15 pageB, ' •>ur Honor, of 
actual text. 

THE COURT: Single spaced? 

MR. WELCH: Yes, Your Honur. 


THE COURT: 


Why can't you make it available? 
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So it is immaterial, how does that hurt you? 

MP. WELCH- Well, Your Honor, ic also simply 
lays open to the defense at this point all the Govern¬ 
ment's potential arguments ss to how the Jury should 
construe various items of tact that we put in, that kind 
of information is in there, the report is not limited to 

THE COURT: You feel it would seriously pre¬ 
judice your ccse? 

MR. WELCH: Yes, Your Honor. 

THE COURT: All right, we will stay with the 
Jencks Act. I would ask you though to make a photostatic 
report and make it available to the defendant as soon as 
you feel that you can do so without prejudicing your 
case. That may be during the course of the witnesses' 
testimony. 

MR. WELCH: Very well, Your Honor. 

THE COURT: Or over a lunch hour so we can try 
to eliminate this delay as much as possible. This is a 
built in delay of trial. 

MR. SCACCIA: I recognize that. We furnished 
the Government with everything, including our memorandum 
of law, memorandum of facts, all of our documentation and 
made available any records or documentation we have in 


our possession or available to us. 
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T’lE CO'TFT: Tne Agent 1 s report ca - . onl*r V-. 
econdp.ry, eryvay, It has to be based on primary evidence! 
- don't kn~" why the Agent would even tike the ~ta^ . I 
don’t see any direct evidence he ca.i give. 


'Thereupon th<-. foregoing heard-g as conclc led. 1 

vrk+i c ki r X'k 

This is to certify that the foregoing is a trie and 
accurate transcript of the proceedings heard at the time jj 
and date noted in the heading hereof. 



MARTIN L. MILLER 
Official Reporter 
United States District Court 
Northern District of New York 
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Trial Proceedings. 

MR. SCACCIA: If it please the Court, before 
the Court calls the case may I have the Court's 
permission to have sitting with me in addition to 
the defendant, a paraprofessional who has been work- 

> 

ing with me -- 

THE COURT: Does the paraprofessional, will 
you use him as a witness in any way, will you? 

MR. SCACCIA: Yes, Your Honor. The Government 
has subpoenaed him as a witness. It is the same 
Mr. Courtessis that we discussed in Court yesterday. 

I understand from the Government they do not intend 
to question him in any respect in the -- 

THE COURT: Ordinarily witnesses shouldn't sit 
in the Court Room unless there is some special 
reason for that. 

MR. SCACCIA: I understand. For our purposes 
he serves no other function than the Special Agent. 

THE COURT: Did you have any objection to his 
remaining? 

MR. WELCH: None to the accountant, Your Honor, 
none to Mr. Courtessis either. 

THE COURT: All right. 

MR. WELCH: In that regard, the Government has 
in addition to Mr. Wilton, the Special Agent in the 
case, a Revenue Agent who at one point after hearing 
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Opening Statement by Government, 
the testimony will present a computation of those 

figures. 

THE COURT: You mean just do the arithmetic? 

MR. SCACC1A: I have no objection. 

THE COURT: All right. 

THE CLERK: United States of America against 
Thomas M. Fahey, Criminal 73-CR-181. 

MR. WELCH: The Government is ready. 

MR. SCACCIA: The defendant is ready, Your 
Honor. 

(A panel of 12 jurors and four alternates were 
duly drawn and sworn. 

THE COURT: All right. 

MR. WELCH: If it please the Court, good 
morning ladies and gentle-nen. My name is Gene 
Welch, or Eugene Welch. I am an Assistant United 
States Attorney and my job here is going to be to 
put questions to the witnesses on the witness stand 
to elicit from them the testimony that you need to 
hear to decide the questions in this trial, that is, 
the guilt or innocence of Mr. Fahey as the charge 
is against him. 

But right now I have tHs opportunity to briefly 
explain to you what it is we intend to prove. 

Mr. Fahey is charged in two counts of what is 
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Opening Statement by Government, 
known as attempted income tax evasion, the first 

count for 1966 and the second count for 1967. It 
is charged that he attempted to evade a large part 
of the tax he owed by filing a false and fraudulent 
income tax return. So to convict the man of that 
charge you are going to have to find that there was 
in fact an additional tax due and owing for each one 
of those years, and that Mr. Fahey attempted to 
evade or defeat the payment of that tax, and that 
he did so willfully. 

Now looking at each count, and as to 1966, 
we expect to prove that he filed an individual in¬ 
come tax for 1966, filed it on April 16, 1968, a 
year late, and at that return he reported a taxable 
income of $3,742. and he reported a tax due of 
$419. But we will prove to you that in addition 
to that $3,742 Mr. Fahey received another $14,994.00 
in 1966 that he did not ropor'j on that income tax 
return. 

As to Count II for 1967, that Is a joint return 
filed bv Mr. Fahey with his wife. That was filed 
on April 15, 1968. In that return he and his wife 
reported a joint taxable income of $7,707, and he 
reported a tax due of $1,324.00. But much the same 
as 1966, we will prove to you that in addition to 
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the income that he put on that return, Mr. Fahey 
received another $11,666.22 in 1967 that he did not 
report on that return. 

We expect we will prove to you that Mr. Fahey 
received those sums, that $14,000 and $11,000 as 
salary from a partnership, a partnership »hich ran 
a place called Castle Rest Nursing Home. 

Mr. Fahey was paid $14,000 in 1966 and $11 000 
in 1967 to act as administrator for that partnership, 
but he didn't report these amounts on his income tax 
return. 

We expect we will prove to you that he knew 
that he was supposed to report these amounts on tis 

, !i 

income tax return but did not, and that is an important 
question for you to decide. 

At one point at the end of the trial we will 
call to the witness staid a Revenue Agent who will 

i 

as you heard the Judge mention earlier just do the j 
arithmetic for you so that you should not get 
terribly bothered if you have forgotten figures as 
you hear them, but in addition at the end of the 

| 

trial the Revenue Agent will comoute the figures for r 
you. 

The question for you to decide is whether or 
not Mr. Fahey did fail to report something that he 
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should have reported on his income tax report, and 

did he do so so that he didn't have to pay the tax 
on that return, and that is what we expect we are 
going to be able to prove to you. 

The issues are not very complicated. The 
figures are not complicated. Just concern your* 
reaves with 1966 and 1967. He filed those returns 
April 15, 1968, both returns for both years, and 
did not report the income from the partnership. The 
question is why not. We are going to argue to you 
from the evidence that he did not because he wanted 
to beat the tax for those years, 1966 and 1967. 

Basically that is the case. It is not a diffi¬ 
cult case. This is going to be my last chance to 
talk with you, but the witnesses will testify and 
in a sense they will be talking to you and telling 
you what they witnessed, and I am going to ask you 
to please pay close attention to what they say and 
listen to the Judge's instructions very carefully 
at the end of the trial and we will have an oppor¬ 
tunity to sum up what we expect you to conclude from 
those exhibits or evidence. But as you listen to 
all of the evidence, there is only one kind of a 
verdict and that is a lust verdict and that is all 


we ask. 
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Opening Statement by Defendant. 

Thank you. 

THE COURT: Mr. Scaccia? 

MR. SCACCIA: If it please the Court, Counsel, 
ladies and gentlemen of the jury. I will try to 
stand here that -- so that counsel can hear me, too. 

My name is Dante Scaccia. I am a lawyer in Syracuse 
with the law firm of Love, Balducci & Saaccia. Our 

i 

offices are in Syracuse and I represent Thomas M. 
Fahey, who stood earlier during the course of the 
Judge's questioning of you folks to be prospective 
jurors. We expect to show on behalf of the defense 
that Thomas Fahey at no time and in no way deliber¬ 
ately or intentionally attempted to defraud or 

attempted to evade the payment of taxes to the United 

!l 

States. We expect to show by our proof, simply 
stated, there was absolutely no question here as to 

|| 

any criminal intent on the part of Thomas Fahey. We 
expect to show through the proof, and I trust at the| 

u 

appropriate time as the Court mentioned earlier when 

J 

instructions of law are given to you by His Honor, 
that you will have the rules of law laid out before 
you by His Honor against which you will lay and appljlj 
all the rules of law the Court gives you to the 

i! 

evidence from that witness chair and from the docu¬ 
ments that the Court admits in evidence. 
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Opening Statement by Defendant. 

In short what I am saying to you in simple 
terms is that we expect to prove to you that the 
evidence -- based upon the evidence, all of the 
evidence in the case, and I too loin with counsel 

t 

in asking you to pay very strict close attention to 
all of the evidence, both for the prosecution and 
later for the defense at the apprpriate time in the 
trial, based on all that evidence and upon the rules 

|! 

of law there is absolutely no criminal intent in this: 
case, and I can tell you forthrightfully as the recorlfl 
and evidence will show we already told the governmenti 
that Thomas Fahey was one of at varying times, but 
essentially four partners, the numbers varied from 
time to time as the proof will show, but he was one 
of four partners, he was the administrator, the 
other partners had other functions, there was a 
medical director, there was I suppose what these men 
will call in their own testimony as I recall a money | 
man partner, Thomas Fahey and -- Thomas Fahey was 
the Administrator that was trained and didn't have 

!| 

the money, then there is a lawyer who I suppose was 
the lawyer function of that partnership, in short 
that is what the proof will show. That that partner - 11 
ship was formed, it was formed to rehabilitate the 
old Syracuse General Hospital and convert it once 
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Opening Statement by Defendant. 

the Community General Hospital was built Into a 
nursing home, and that Immediately the other 
partners, particularly a Walter Walker McKinney 
and his lawyer and the lawyer for the partnership, 
a man named William Murray chose and selected the 
accounting firm of Ernst & Ernst which we hope to 
show by the evidence is a very well national 
accounting firm, and that they did the accounting 
work from 1966 and through the years. 

The proof will show that just before Ernst 
& Ernst were hired there was a short period I 
believe in 1965 when a Sheldon Kali, a CPA had to 
do with it, but the important years, the indictment 
years 66 and '67, during those years the accounting 
firm of Ernst & Ernst did all of the accounting 
work, including audits and this sort of thing for 
this enterprise. There came a time each and every 
year when they issued specific written instructions 
in the form of a signed letter by the partner in 
charge, a man named Allan Boers -- you don't have 
to remember thfs, but I will tell you what we 
expect to prove, in those letters each of the years 
specific directions were given to the partners. 

These partnership returns were prepared by Ernst 
& Ernst and a letter of transmittal with 
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Opening Statement by Defendant. 

instructions to each of the partners, Mr. Fahey 

and the other partners accompanied each of the 
partnership returns sent by Ernst & Ernst, and 
specific directions were given to each of the 
partners, and we say the proof will show that 
Thomas Fahey followed those instructions, those 
written instructions to the letter, and that had 
he done so he had a perfect right to do so and the 
letters were designed for the purpose of issuing 
instructions to each of the partners with respect 
to handling the matters contained in the partnership 
return as to how and which should be transferred to 
each individual tax return, the individual partner, 
and that in short Thomas Fahey followed the letter 
of those instructions, and as far as we know the 
other partners did likewise, that is up to the 
proof to say, that I can't speak to, but that is a 
perfect legal defense. 

We will wait for the Court to give you the 
appropriate rules of law with respect to that 
matter, and that more than that the proof will show 
that this was a case where a controversy was started 
some time in 1965 extending into 1966 and increasing 
in 1967 and '68 leading to major law suits in 1969, 
that is how serious the disputes became, and it went 
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Richard E. Pelland, Jr. for Government, Direct, 
through arbitration and we will tell you about 
that, but there are many conflicting claims by 
each of the partners in the partnership with respect 
to their rights, so all of this was done in this 
context and we will leave that to the proof. We are 
outlining what the proof will be so you can have at 
least a framework to work from. 

What I say to you is not evidence but it is 
my duty to tell you the broad outline and framework 
and that is what the case is about. 

In short, at best this is a civil tax audit 
which does not belong in a Federal criminal trial 
because there are other avenues for them to collect. 
I am confident that when you hear all the evidence 
and deliberate you will come out with a finding of 
not guilty. 

THE COURT: All right, Mr. Welch. 

MR. WELCH: United States calls Mr. Richard 
Pelland. 

RICHARD E. PELLAND, Jr. 

callad as a witness on behalf of the Government being 
first duly sworn was examined and testified as 
follows: 

DIRECT EXAMINATION BY MR. WELCH: 

Q Mr. Pelland, will you tell the ladies and gentlemen 
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Richard E. Pelland, Jr. for Government, Direct. 

how you are employed? 

A I am employed by the United States Treasury, 

Internal Revenue Service Department at the Andover 
Service Center, Andover, Massachusetts. 

Q For how long have you been so employed? 

A 17 years. 

Q What Is your present capacity? 

A I am a Supervisor In the Accounting Department. 

Q And how long have you been a Supervisor of the 
Accounting Department? 

A Approximately three years. 

Q And as such, the Supervising of the Accounting . - 
partment, what are some of your duties? 

THE COURT: Is he here for the purpose of Intro¬ 
ducing the return? 

MR. WELCH: Yes. 

THE COURT: Get right to It. Who cares what 
his duties are. 

MR. WElXIH: May I approach the witness? 

THE COURT: Yes. 

BY MR.. WELCH: 

Q Mr. Pelland, If you would please, I have handed you 

a group of previously marked exhibits. I direct your 
attention to the first one. Exhibit No. 1 for 
Identification. Tell the ladies and gentlemen what 
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Richard E. Pelland, Jr. for Government, Direct, 
that is please? 

A Exhibit No. 1 is a United States individual income 
tax return. Form 1040, for the calendar year 1966. 

The taxpayer is Thomas M. Fahey, 4?5 Stratford 

|l 

Street, Syracuse, New York. 

Q And was that return filed at the Andover Service 

Center? 

A Yes, sir, it was. 

| 

Q From that exhibit can you tell me when it was filed? ji 
THE COURT: Doesn't it show? Isn't there a 
stamp on it? 

THE WITNESS: Yes, there is. 

Ml. SCACCIA: We will stipulate to the returns. j| 
THE COURT: To the returns? 

MR. SCACCIA: Yes, as to the filing of both 
returns. jj 

THE COURT: All right, received in evidence. 

You are excused. Next witness. 

(Government's Exhibits 1 and 2 for identification 
marked in evidence.) 

MR. WELCH: If Your Honor please, I have other 

|i 

exhibits I sought to introduce. 

THE COURT: All right, put the others in. Show* 
them to counsel. I thought you would have done that;i 




ahead of time. 
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Discussion. 

MR. SCACCIA: I asked for an opportunto do -- 
to do so. 

(Discussion held off the record, between 
counsel.) 

MR. SCACCIA: I have no objection. 

MR. WELCH: May we approach the bench? 

THE COURT: Yes. 

(The following proceedings t">ok pt&'.e at the 
bench out of the hearing of the Jury.) 

THE COURT: You have no objection to the com¬ 
petency of any of them? 

MR. SCACCIA: That's correct. 

THE COURT: The only thing you can do is 
establish the competency, that's all you can do 
through this witness. You have no objection to the 
competency? 

MR. SCACCIA: I don't. 

THE COURT: At the appropriate time you can 
go over them and I will hear your objections as to 
materiality. 

MR. SCACCIA: I would suggest at the first 
recess counsel and I get together and prepare a 
1181 of the stipulations. I will be very happy to 
cooperate. I have been urging this -- 

THE COURT: I certainly wish you would do it. 
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Discussion. 

This is usually done in pretrial. 

MR. SCACC1A: It saves so much time. 

THE COURT: This is incredible that you don't 
do it up here. I can't believe it. Pull the guy 
all the way from Andover, Massachusetts to identify 
an income tax return when there is no dispute. As 
a taxpayer it hurts me. 

MR. WELCH: If Your Honor please, I had other 
reasons for calling this witness, but if your 
Honor rules -- 

THE COURT: If you want to -- 

MR. WELCH: I was going to ask him about the 
specific items so the jury will have them. 

THE COURT: They are shown on the return. 

MR. WELCH: That's correct. 

THE COURT: You don't need it. 

MR. SCACCIA: The Internal Revenue Agent can 
point those things out. 

MR. WELCH: I am offering the 1968 Individual 
and partnership return. 

THE COURT: You have no objection to the 
competency? 

MR. SCACCIA: No. 

THE COURT: You have no objection to competen¬ 
cy of 3 or 5? 
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Discussion. 

MR. SCACCLA: That's right. 

THE COURT: All right. 

MR. WELCH: These two are eight and nine. 

MR. SCACC1A: These are not the indictment 
years. 

THE COURT: I am sorry? 

MR. SCACCLA: That was my objection. The 
indictment years I have no objection to. 

THE COURT: What are the exhibit numbers of 
the indictment years? 

MR. WELCH: 1 and 2. 

MR. SCACCIA: I have no objection. 

THE COURT: 1 and 2 are received in evidence. 

I understand you have no objection to competency 
of 3. How many others are there, 3 through 7, 3 
through 9, no obiection as to comoetency? 

MR. SCACCIA: No, sir. 

THE COURT: All right. 

MR. WELCH: l am offering those at this time. 

THE COURT: What is your objection? 

MR. SCACCIA: My obiection is to -- I have no 
objection except 8 and 9. My objection to ° and 9 
is that they an post-indictment, they are not 
competent, they are not germaine or relevant to the 


issues h<>re. I can understand if the prosecutor 
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Discussion. 

is trying to show prior years as a pattern, but 
for the years following there is no possible 
connection for the..i in this case. 

MR. WELCH: They are material in that Mr. 

Scaccia has indicated in his opening that they per¬ 
tain to Mr. Fahey receiving advice from the account¬ 
ant. The Government will show the sane thin' when 
Mr. Fahey did not follow the advice of the counsel 
in ’68. 

THE COURT: These are the post indictment 
years? 

MR. WELCH: Correct, Your Honor. 

THE COURT: I think they are admissible as a 
similar act. Overruled. 

(Government's Exhibits 1 through 9 marked 
in evidence.) 

MR. WELCH: I have nothing further. 

(The following proceedings took place in the 
presence and hearing of the )ury.) 

THE COURT: This bench conference was iust to 
save a half a day of unnecessary testimony. I don't 
want you to lump to the wrong conclusions. We are 
not trivng to keep something from you at these h inch 
ion fereocas, they arc usually done in the interest of 

expediting the trial an^ moving it along. 


y 
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Discussion. 

[ 

(Witness excused.) 

MR. WfiLCH: If Ycir Mom f please, Mnited St^f •; 
calls Mr. Allen 

MR. bCA^CIA: May we advance to the bench? 

THc: 30URT: Yes. 



Exhibits 10 and 11? 
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Discussion. 


MR. SCACCIA: Yes. 

MR. WELCH: All right. I might raise the 
next problem, Your Honor. Mr. James Culotti of 
Culotti Construction Company called to testify 
this morning concerning payments to Mr. Fahey in 
*66 and '67 which the Governme ,t contends are closely 
related to the payments that he did not report, and 
that they were part payment of $20,000 to the part¬ 
nership. It is important to put this witness on 
the witness stand and elicit this testimony from 
him. I am advised he is in the middle, of a strike 
with iron workers and with -- and was tied up in a 
meeting this morning negotiating settlement of that 
strike. At the time I prepared this case I antici¬ 
pated consumming t’ e morning -- 

THE COURT: I am not going to wait for it 

witnesses. 

MR. SCACCIA: I am willing to stipulate 
Culotti's testimony in every respect. 

THE COURT: Stipulate the testimony 7 

MR. SCACCIA: Tell me the amounts and dates 

and I will stipulate. 

THE COJRT: All right, take the stipulation. 

tl 

MR. WELCH: Well, may we take a moment to work 
this out. Your Honor. 

i! 
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Laura E. Post for Government, Direct. 

THE COURT: Do it out of order at another time 

during the recess. Work out your stipulations. 

Call your next witness. 

(The following proceedings took place in the 

hearing of the jury.) 

MR. WELCH: The Government calls Laura Post. 
LAURA E. POST 

called as a witness on behalf of the Government 
being first duly sworn was examined and testified 
as follows: 

DIRECT EXAMINATION BY MR. WELCH: 

(Government's Exhibits 10 and 11 marked in 
evidence.) 

Q Mrs. Post, keeping your voice up good and loud 

so the ladies and gentlemen of the jury can hear 
you, can you tell the ladies and gentlemen of the 
lury how you a r e employed? 

A I am employed as a tax auditor. Interna! 

Service. 

Q And where are you so employed? 

A Hunter Plaza Building, Syracuse, New York. 

Q In that capacity did you have occasion to conduct 
a tax audit of one Thomas Fahey? 

A I did, the '67. 

Q And when did you do that '67 audit? 
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Laura E. Post for Government. Direct. 

A In 1969. 

Q Do you remember the specific date in '69? 

A According to my records it was on June 6 — or June 

2, I am sorry. 

Q Well, when you conducted this audit then can you 
tell the ladies and gentlemen whether or not you 
made any inquiries of Mr. Fahey concerning his 
reported income on th«- 1967 return? 

A On all audits we are to ask — 

THE COURT: Please. 

BY MR. WELCH: 

Q I am asking you specifically what you did with 
Mr. Fahey? 

THE COURT: What what you do with all audits, 
we couldn't be less concerned, all we want to know 
is what you did in this case. 

THE WITNESS: Yes, I asked him if all income 
was reported. 

MR. SCACCLA: May we have a date? 

THE COURT: She said June 2 or 6. 

THE WITNESS: It was the 2nd of June. 

BY MR. WELCH: 

Q Mrs. Post, you were beginning to respond to the 

question as to the questions you put to Mr. Fahey, 
would you continue? 
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Laura E. Post for Government, Direct. 

A I asked him if all income had been reported, and 
according to my records he said yes. 

Q Mr. Fahey reported to you that income -- all income 
was reported? 

A Yea. 

MR. WELCH: I have no further questions. 

I 

Thank you. 

THE COURT: Cross examine. 

MR. WELCH: If Your Honor please, Mr. Scaccia 
has received the materials of Mrs. Post sometime 
ago -- 

THE COURT: Please address the Court. 

MR. SCACCIA: I am sorry. Your Honor. I was 
wondering whether there was any Jenck's material. 

She is unknown to me. 

MR. WELCH: Just her work notes that Mr. Scaccia 
received some time ago. 

MR. SCACCIA: That is not so. 

THE COURT: Let's mark it, hand it to Mr. 

Scaccia. 

MR. WELCH: If Your Honor, if your Honor please^ 
for the record the only statements by Mrs. Post are 1 
attached to the return, and we have provided Mr. 
Scaccia with a copy. He doesn't recollect it. 



THE COURT; All right. 
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Laura E. Post for Government, Cross. 

MR. SCACCIA: I am ready to proceed. 

THE COURT: Mark It 3500 material, Mr. Evans. 

(Document marked Exhibt 3500 for identificationJ) 

CROSS EXAMINATION BY MR. SCACCIA: 

Q Mrs. Post, can you tell the Court and Jury just 

where it was that you had the conversation with Mr. 
Fahey? 

A I had the conversation at Room 500 at the Internal 
Revenue Service. 

Q That is at the office of IRS in Syracuse? 

A Yes. 

Q At the time do I assume correctly that some Super¬ 
visor or Superior of yours handed or directed Mr. 
Fahey's returns to you for the audit section or 
audit attention? 

A No, the Clerk's bring them in. 

Q And when that was done did you have in your possess¬ 
ion all the material that IRS had for the particulars 
year that you had under consideration for Mr. Fahey?I 

A Yes. 

Q And among that materials did you have the partner¬ 
ship returns filed by the Castle Rest Nursing Home 
naming among other partners Mr. Fahey, Mr. Metzger, 

Dr. George Simpson and Walker McKinney? 


A 


No. 







Laura E. Post for Government, Cross. 

Did there come a time when you became aware of the 

filing of the partnership return for the year 1966 

or '67? 

No, it was just last week when I knew this was com¬ 
ing up. 

Do I understand correctly it was only within the 
last week that you first became aware of the exist- 
ance of the filing of the 1966 or 1967 partnership 
return for the Castle Rest Nursing Home? 

Yes. 

In any event when you so learned did you learn that 
it contained — excsue me, when did you learn that 
that was filed with the Government, with IRS, Mrs. 
Post? 

The partnership? 

The partnership return. 

I wasn't aware when that was filed. 

Mrs. Post, I hand you with the Court's permission, 

I hand you Government Exhibit 6 which is now in 
evidence and auk you to take a quick look at that 
and tell us if that is the specific partnership 
return that you are now telling us you learned about 
sometime a week or so ago? 

Yes. 

And does it contain a notation or a marking on the 
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Laura E. Post for Government, Cross, 
face of chat return as to when it was received? 

MR. WELCH: If Your Honor please, I note the 
objection that the evidence speaks for itself. 

THE COURT: Sometimes the markings are not all 
that clear, they are stamped put on by Internal 
Revenue. 

BY MR. SCACCIA: 

Q If it has any marks. 

A It has a stamp received April 8, 1968. 

Q 1968? 

A Yes. 

Q So do I take it fairly that that return was in the 
possession and filed with the Internal Revenue 
Service fairly that that return was in the possession 
and filed with the Internal Revenue Service since 
April 8? 

MR. WELCH: Objection to the question on the 
grounds it is irrelevant. 

THE COURT: Sustained. 

BY MR. SCACCIA: 

Q In any event you first became aware of it in what 
manner a week ago? 

A A week ago - 

MR. WELCH: Objection, Your Honor. 

THE COURT: Sustained. 


3 
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Laura E. Post for Government, Cross. 

BY MR. SCACCIA: 

Q Did you have occasion to -- well, tell us how long 
you talked to Mr. Fahey on the occasion you did on 
June 6 or June 2? 

A I think according to my records the first time it 
was three quarters of an hour, the first time he 
came in and then he mailed the other information in 
and it was probably another half hour all together. 

Q And during the course of those two occasions of the 
total contact that you had with Mr. Fahey did you at 
any time a Mr. F"hey as to whether he was a member 
of a partnership? 

A So, I asked him if all income had been reported. 

MR. SCACCIA: I move that be stricken as unre¬ 
sponsive. 

THE COURT: Yes, strike it out. 

BY MR. SCACCIA: 

Q I asked you simply, Mrs. Post, did you at any time 
ask Mr. Fahey whether he had any interest at all in 
any partnership? 

A N°. 

Q Did you ask Mr. Fahey as to any of the W-2's that 

were filed along with the 1967 return that you had 
under examination? 

A I don't understand what you mean. 
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Laura E. Post for Government, Cross. 

Q I will see if I can make it a little simpler. As 

part of the exhibit, no secret about it, I hand you 
Exhibit 2 which is the 1967 return, I take it that 
is the return that you were auditing in June of 1969, 
i8 that correct? 

A Yes. 

Q And 1 ask you now as to whether you had occasion to 

ask Mr. Fahey at the time you had contact with him 
the times you just described to us as to whether 
there were any W-2's other than those that are still 
presently attached to the 1967 return? 

A No, all I asked was -- 

Q (Interrupting) That's enough. Did you ask Mr. 

Fahey or did you touch upon in the course of the 
conversation as to whether he had any other employ¬ 
ment other than as indicated in the W-2's attached 
to the face of the return? 

A I didn't ask him employment, I asked income. 

Q Did you ask him whether he received any salaries 

from any sources other than as indicated or attached 
to the 1967 return? 

A The salaries would be Included. 

Q Did you ask him — 

THE COURT: Please don't argue with counsel, 
just answer his question. Mr. Welch is the 
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I^aura E. Post for Government, Cross. 

Government lawyer, he will ta'ce care of the arguments, 
you Just answer the question. Now let's try again. 

All right. Mr. Scaccia. 

MR. SCACCIA: Thank you. Your Honor, did you 
Mrs. Post, ask Mr. Fahey at any time you had a con¬ 
tact with him, ask him whether he had any other 
salaries other than mentioned either on the face of 
the return or inside the return or attached to the 
return? 

No. 

MR. SCACCIA: No further questions. 

MR. WELCH: No further questions. 

THE COURT: You are excused. Next witness. 

MR. WELCH: The United States calls Mr. James 
Culotti. 

MR. SCACCIA: May we advance to the bench? 

THE COURT: Yes. 

(The following proceedings took place at the 
bench out of the hearing of the Jury.) 

MR. SCACCIA: I again am willing to stipulate |j 
as tc anything with respet to Culotti. If counsel 
will tell me -- 

THE COURT: What is the testimony going to be? 

MR. WELCH: His testimony. Your Honor, will be 

I 

that he paid Mr. Fahey in '67 and '66 pursuant to 
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James E. Cuiotti for Government, Direct, 
the agreement with the Walker M. Kinney Associates, 
that he was to pay him from the contract with 
McKinney Associates — 

THE COURT: I didn't ask you why it was rele¬ 
vant, I asked you to tell me what he was going to 
say. 

MR. WELCH: He is going to explain why he paid 
Mr. Fahey this salary. He took him off the payroll 
in '66 and put him back again in '67.. 

THE COURT: I think perhaps the Jury should 
hear this. 

(The following proceedings took place in the 
presence and hearing of the Jury.) 

JAMES E. CULOTTI 

called as a witness in behalf of the Government 
being duly sworn was examined and testified as 
follows: 

DIRECT EXAMINATION BY MR. WELCH: 

Q Mr. Cuiotti, will you tell the ladles and gentlemen 
of the Jury how you are employed? 

A Pardon? 

Q How are you employed? 

A I am a General Contractor. fr 

Q And where are you a General Contractor? 

A Nedrow, New York. 
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Q And Is that a suburb of Syracuse, New York? 

A Yes, it is. 

Q What is the nature of the contracting work you do? 

A Coramercii, industrial buildings. 

Q Did your corporation — are you incorporated? 

A Right. 

Q What is the name of your corporation? 

A R. A. Culotti Construction Company, Inc. 

Q Did the comoration ever have occasion to do work 

for the Castle Rest Nursing Home and Walker McKinney 
Associates? 

A Yes. 

Q And what was it that the Corporation did for Walker 

McKinney Associates? 

A Remodeled the place which is known as the Castle 
Rest which used to be the Syracuse City Hospital. 

Q Remodeled the building? 

A Right. 

Q And when did you do this Mr. Culotti? 

A Started approximately in '66. 

THE COURT: When? 

THE WITNESS: I don't know the date. 

BY MR. WELCH: When was it completed? 

A About a year later. 

Q In '67? 
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James E. C ulotti for Government, Direct. 


During the course of that time did you have occasion 
to employ a Mr. Thomas Fahay? 

Yes. 

And whe did you employ Mr. Fahey? 

He started with us December 18, 1964. 

'I 

Was he employed In the year '66 and '67? 

Yes. 


MR. SCACCIA: If it please the Court, I don't 
want to be technical. If he has a mass of documerts 
I think I am going to oblect to his reading from a 
mass of documents. 

THE COURT: Yes, sustained. Let's take the 
documents out of his hands. 

MR. WELCH: 

I 

Now Mr. Culottl, do you recollect whether or not Mr. 
Fahey was employed by Culottl Construction in ’66 
and '67? 

Yes, according to the record he was. 

Well, do you directly recall that yourself? 

Yes. 

Do you recall in what capacity Mr. Fahey was employee* 
in '66 and '67? 

Not really, my father handled that and he has since j| 
passed away. I don't know what Us capacity was, as 
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a consultant or what, really. 

Q Were you Involved In the operations of the construc¬ 
tion company at that time? 

A I was, when my father died I took over the company. 

Q When did your father die? 

A In '66. 

Q When you took over was Mr. Fahey working at Culotti 
Construction on the premises? 

A On the site, right. 

Q On the Construction site of the nursing home? 

A Yea. 

Q Mr. Culotti, do you recall how much the construction 
company paid Mr. Fahey in '66? 

A I don't know, it is on the record. 

Q L«t me ask a question, do you recall yourself? 

A No. 

Q All right, if I show you a document would it elp 
refresh your recollection? 

A Yes, it would. 

MR. WELCH: If I may approach the witness. 

THE COURT: You don't need to keep asking that, 
you have constant permission for all exhibits. 

BY MR. WELCH: 

Q Mr. Culotti, I just handed yoi Exhibits numbers 12 

and 13 for identification, would you tell the ladies 
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and gentlemen of the lury what those are please? 

A '66 first? 

Q Exhibit 12 please. 

A Says $10,600. 

Q Well what is the piece of paper In your hand? 

THE COURT: Is It a W-2 form? 

THE WITNESS: Wage statement, W-2. 

BY MR. WELCH: 

Q Is that the copy retained in your records? 

A Yes. 

Q And for what tax payer? 

A For the Federal. 

Q What is the name of the person? 

A Thomas M. Fahey. 

Q And for what year is that? 

A This Is 1966. 

MR. WELCH: If Your Honor please I would move 
in admission Exhibit No. 12. 

.*1E COURT: Do you have another one there? 

MR. WELCH: Yes. 

THE COURT: Let's do it wholesale. Are those 
records kept in the regular course of business? 

THE WITNESS: Yes. 

THE COURT: As part of your bushess you ksep 
these records, do you? 
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THE WITNESS: That’s right, 

THE COURT: Offer it. 

MR. WELCH: Your Honor, the United States 
offers Exhibits No. 12 and 13 into evidence. 

MR. SCACCIA: May I see what 13 is? I have 
no objection. 

THE COURT: Received. 

(Government's Exhibits 12 and 13 marked in 
evidence.) 

BY MR. WELCH: 

Q Mr. Culotti, I hand you Exhibit No. 14 for identi¬ 
fication, could you tell the ladles and gentlemen 
of the jury what that document is? 

A It is an agreement between the Walker McKinney 
Associates and Culotti Construction Company. 

Q What date is that agreement? 

A February 9, 1965. 

Q And who signed that agreement? 

A Walker McKinney and R. A. Culotti Construction. 

Q Did you bring that document with you today? 

A Yes. 

Q From your files of Culotti Construction Company? 

A Yes. 

Q If I may direct your attention to paragraph one of 

that agreement, Mr. Culotti, what does that paragrap 


i 
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concern -- 

THE COURT: Sustained. 

MR. WELCH: If Your Honor please, I will 
move Exhibit No. 14 into evidence. 

MR. SCACC1A: May I have an opportunity to 
examine him first. Your Honor, to examine the 
exhibit first? 

THE COURT: Yes. 

MR. SCACC1A: If it please the Court, I am 
going to object. 

THE COURT: What ground? 

MR. SCACCIA: It is incompetent. I read the 
last paragraph of the document, it indicates — 

(Document handed to Court.) 

MR. SCACCIA: The very last paragraph indicates 
it i8 not a contract. Your Honor, and not binding 
on this defendant in thia law suit. 

THE COURT: Sustained. We will take a short 
recess, particularly to cool the Court room down a 
little bit. 

(Thereupon a short recess was taken which the 
hearing was resumed.) 

BY MR. SCACCIA: 

Q Mr. Culotti, you brought with you thia morning some 
records, is that correct? 
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Right. 

I have just handed you Exhibit No. 15 marked for 
identification, will you tell the ladles and 
gentlemen what exhibit 15 is? 

This is our payroll record to Thomas Fahey, his 
weekly salary we paid him. 

And for what years does Exhibit 15 reflect? 

That is for '66, from January '66 to September '66. 
And does that reflect the kind of payments that he 
received and on the dates he received them? 

Yes. 

I hand you Exhibit 16 Mr. Culotti and ask you to 
tell the ladies and gentlemen what that is? 

These are the cancelled checks from January '66 to 
September '66 paid to Tom Fahey. 

Are those the cancelled checks of the income you 
were paying Mr. Fahey? 

Yes. 

I hand you Exhibit 17 Mr. Culotti and ask you if you 
can identify Exhibit 17? 

This is again our payroll record for Thomas Fahey, 
this is from January '67 to May '67. 

And finally Mr. Culotti 1 hand you Exhibit 18 marked 
for identification, can you tell the ladles and 
gentlemen what that is? 
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A These are cancelled checks from January of '67 to 
May of '67 paid to Tom Fahey. 

MR. WELCH: The United States offers these 
Exhibits 15 through 18 into evidence. 

MR. SCACCIA: May I have a quick look at them? 
I am sure I can stipulate them. If the United 
States Attorney will state that this is the same 
information contained in the W-2's previously re¬ 
ceived I won't bother examining them. 

MR. WELCH: As to the totals it is, it just 
specifies exactly when paid. We intend to ask the 
witness further questions in that regard. 

MR. SCACCIA: I have no objection. 

THE COURT: Received. 

(Government's Exhibits 15 through 18 marked 
in evidence.) 

BY MR. WELCH: 

Q Now Mr. Culotti you testified earlier there was a 
contractural agreement between Walker McKinney 
Associates and your corporation in regard to the 
rennovation of the Castle Rest Nursing Home, to 
your recollection was there any statement that the 
corporation was to pay Mr. Fahey? 

A Yes. 

MR. SCACCIA: I don't know of any contract now 
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in evidence. 

THE COURT: Sustained. 

BY MR. WELCH: 

Q Mr. Culotti, handing you again Exhibit 15 that has 

been received into evidence what is the last payment 
recorded on Exhibit 15? 

A The last payment, September 7, 1966. 

Q All right. Now from Exhibit 15 what was the total 

amount that you had paid Mr. Fahey up until September 
7, 1966? 

A For the 1964 -- 

Q From the entire years he was on your salary. 

A $26,800. 

Q $26,800? 

A Right. 

Q Now I am handing you Exhibit 17 Mr. Culotti, when 

did the payments to Mr. Fahey b<&n as reflect? ’ in 
Exhibit 17? 

A They started January 18, 1967. 

Q Now if Mr. Fahey was receiving any other payment from 
between September '67, September 1966 and January 
1967 woul' 1 they be reflected on those two exhibits? 

A Yes, if he was receiving payments, yes. 

Q So it would be fair to say he did not receive any 
payments from Calotti Construction during that 
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porio i? 

A That's right. 

Q i.’as Mr. ic.hu/ still on the site of the Castle 

A (Interrup.:-'ng) ’ 67? 

Q Durinp i o rio from September '66 to January 
"■,7? 

A Yes. 

° Was Mr. fahey performing any Afferent functions 

from -that he was nerforming prior to September '66? 

SCACCIA: Objection, we ^on’t 'now what 
the prior functions were as against what the other 
functions were. 

THE COURT: Sustained. 

BY MR. WELCH: 

Q All right, Mr. Culotti, what were the functions 

being performed by Mr. Fahey pursuant to this — or 
during the year 1966? 

A 1066? 

Q Yes, the years in which you paid him and referred 

to these exhibits. 

MR. SCACCIA: I object unless this witness 
says he knows. Judge. 

THE WITNESS: Pardon? 

THE COURT: Yes, ’id you observe what he was 
’otng during that period? 
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1 Ho WITNESS: In '66, no, I didn't, not the 
first part of '66. 

BY MR. WELCH: 

Q At any time in '66 did you witness what this -- 

A (Interrupting) Not in , 6C, I didn't witness it, 

no. 

Q At no time in '66? 

A No. 

MR. WELCH: I have no further questions of 
this witness, Your Honor. 

MR. SCACCIA: I have no questions of this 
witness. 

THE COURT: You are excused. Next witness. 

MR. VELCH: If Your Honor please. United States 
calls Mr. Walker McKinney. 

If Your Honor please I have been advised that 
Mr. McKinney my next witness is not here. 

THE COURT: Get the next one. Did he know 
there was a trial this morning? 

MR. WELCH: Yes, I anticipated taking more 
time with the initial witnesses. 

THE COURT: Have you: witnesses here. I told 
you that for three years. Have them in the Court 
room so we can roll. 


MR. WELCH: If Your Honor please, then the 
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United States at this time can call Mr. Nicholas 

A. Courtessis. 

NICHOLAS A. COURTESSIS 

called as a witness on behalf of the Government 
being first duly sworn was examined and testified 
as follows: 

DIRECT EXAMINATION BY MR. WELCH: 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


A 


Mr. Courtessis. would you tell the ladles and 

|| 

gentleaen of the Jury how you have -- how you are 

II 

ij 

employed? 

How I am employed now? 

Yes. 

I cm self-employed in the form of a corporation, 
Jefferson Franklin Corporation. 

What are the functions of the Jefferson Franklin 
Corporation? 

Well, I specialise in consulting services. 

Consulting services in regard to what, Mr. Courtessli 
Public Relations and Management and Communications. 
And for how long have you been doing that? 

I established my corporation at the end of 1960. 

Now in the course of your -- well, do you know if 
the defendant -- do you know the defendant Mr. 

Thomas Fahey? 

Yes, I do. 


? 
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Q What is your relationship to the defendant Mr. 

Fahey? 

A My present relationship with Mr. Fohey is a business 
relationship In which I am employed as a consultant 
for the Castle Rest Nursing Home. 

Q For how long have you been so employed by the Castle 
Rest Home? 

A Under the present structure since Mr. Fahey purchased 
the Nursing Home, since October of 1972. 

Q Prior to October of 1972 did you do any work for 
the Castle Rest Nursing Borne? 

A Tea, I did. 

Q When was the first you began working for c astie 
Rest Nursing Home. 

A The first was In the beginning of 1967, this was 
prior to the opening of the nursing home. 

Q Did the Jefferson Franklin Corporation do work prior 

to that year? 

A No. 

Q Are you socially acquainted with Mr. Fahey? 

A To an extent as a consequence of the business 
relationship. 

Q Well then, directing your attention to 1971, were 
you Involved In business with Mr. Fahey during 


1971? 
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A In 1971 I was not directly employed by Mr. Fahey, 

because that was the period diring which time there 
was both arbitration and court litigation between 
Mr. Fahey and Mr. McKinney over distribution of 
partnership profits. 

Q Well, did you know Mr. Fahey during those years or 
during '71? 

A Yes. 

Q Did you have occasion to have conversations with 

him during '717 

A Yes. 

Q Did you have occasion to discuss with Mr. Fahey 

an internal Revenue Service Investigation? 

A Only to the extent that I knew that there was some 
kind of an investigation going on. 

Q Did you d18cuss this with Mr. Fahey? 

A Yes. 

Q Did Mr. Fahey tell you what his problem with the 

Internal Revenue Service was? 

A Not specifically, no. 

Q Did Mr. Fahey discuss with you -- did Mr. Fahey 

telljou about his income from the Castle Rest Nurs¬ 
ing Home? 

A Well, I think you better refine that question because 

I don't know exactly what you mean. 
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Q In 1971 in the context of the discussions with you 
concerning this problem with Internal Revenue 
Service, did he discuss his income from the Cestle 
Rest Nursing Home? 

A No. 

Q Did there come a time when you were interviewed by 
the Internal Revenue Agents* 

A Yes. 

Q When was that? 

A That was on or about — can I refresh my memory 
from the memorandum? 

Q Do you know? 

A I couldn't recall without refreshing my memory. 

Q Do you recall who interviewed you? 

A Yes. 

Q Who? 

A Mr. Michael Wilton. 

Q When Mr. Wilton interviewed you Mr. Courtessis 
did he make notes of your conversation? 

A Not In my presence. 

MR. SCACCLA: May we have a time fixed as to 
when this took place please? 

BY MR. WELCH: 

Q If I might approach the witness and show him a 
document to refresh his recollection as to the 
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time which he pays he cannot recall. Mr. Courtessis 
I have just handed you a document, could you examine 
that and read it to yourself carefully an' 1 see if 
that refreshes your recollection? 

A Yes, sir, this is the same document I received yes¬ 
terday. 

Q You have seen it prior to today? 

A Yes, your office delivered it to Mr. Scaccia. 

Q Now Mr. Courtessis, could you tell the ladles and 

gentlemen when you were interviewed by Mr. Wilton? 

A According to this document, and I have nc • aason 
to dispute it, it was August 6, 1971. 

Q Now then if you would take the occasion to read 
the rest of the document to yourself please. 

A I have read it. 

Q Now Mr. Courtessis, I would like to redirect your 
attention to your conversations with Mr. Thomas 
Fahey concerning his problem with the Internal 
Revenue Service, do you recall Mr. Fahey telling 
you anything about Hb income from the Castle Rest 
Nursing Home in regard to his problems with the 
Internal Revenue Service? 

A No, he told me that he was having a problem with the 
Internal Revenue Service, but he did not specifically 
discuss with me the nature cf the specific problem. 
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Q Did you tell Mr. Wilton at that August 6, 1971 
interview anything different from what you have 
just testified to now? 

A No, I »ld not, I told him a lot more, it was a lot 
different from what is on that piece of paper. 

MR. WELCH: I have no further questions. 

Thank you. Your Honor. 

CROSS EXAMINATION BY MR. SCACCIA: 

q I will ask you, Mr. Courtessis to tell the court 
and jury where you and Mr. Wilton were when first 
contact was made as best you know and what happened? 

A Mr. Wilton called me the day before tht<t meeting 
occured. 

MR. WELCH: If I might object, Your Honor, to 
this testimony, it is completely beyond the scope 
of the direct testimony. Your Honor. 

THE COURT: Overruled. 

BY MR. SCACCIA: 

Q Please go on. 

A Mr. Wilton called me the day before that meeting 
and he advised me that I was to have my books of 
my corporation looked into. I asked him the purpose 
of this inquiry and it was related to a charge that 
there was a possibility of kickback between myself 
and Mr. Fahey. Now that, to put it as mildly as I 
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can, tended to send me into orbit, because a year 

before, and I an almost 997. sure — 

MR. WELCH. If Your Honor please, I object. 

THE COURT: Sustained. 

THE WITNESS: Well, I explained to Mr. Wilton 
that my tooks had already been audited once a year 
before that during the course of the arbitration 

I 

j 

under the same kind of accusations as the attorney 
for the partner that Mr. Fahey was fighting in the 
litigation. They examined the books, found absolute-* 
ly no evidence of any kickbacks or any other wrong¬ 
doing. Mr. Wilton then came over and I was particu-j 
larly disturbed about 'hat because here now a year 
later an IRS nt was coming in on the same false 
type of examination — 

MR. WELCH: Objection, Your Honor. 

BY MR. SCACCIA: 

Q Is that what you stated Mr.Courtessis to Mr. Wilton 
at that time? 

A Yes, in no uncertain terms, and I further stated 
that I personally objected to the whole idea of 
f e Internal Revenue Service being used as a tool 
in a private war between two par.ies. 

THE COURT: Just so I understand, are you 
telling us that Agent Wilton wasn’t concerned at 



u 
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all about the Income of this defendant? 

THE WITNESS: No, sir, that is not what he 
came over for, and frankly I was outraged at that 
point, I ••eally was and I let him know about it on 
the phone end I let him know about it when he got 
over there. 

BY MR. SCACCIA: 

Q What if anything happened after you made that 
statement? 

A He came over, examined the books. 

Q Where did he come? 

A He then came to my office. 

Q Where is that? 

A That was 316 South Warren Street. 

Q In Syracuse? 

A Yes. 

Q Did he come alone? 

A Yes. 

Q What took place then? 

A What took place then is he spent about an hour 

there and he examined my bo^ks for 1967, 1966, 1968 
69 to whatever extent he thought was appropriate. 

I said "You a*'* free to look at them, they have 
been looked at before, you can look at them again.” 
I also offered him ray personal checks to look at to 
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cross check against the corporate accounts. He 

I 

0 looked at all those and he said after his examination 
"I find nothing here whatsoever," close the bcoks 
and that ended the investigation of the hooks for 
that purpose. 

Q And did anything further or additional take place 
at that time and place with Mr. Wilton and in his 
presence? 

A Yes. 

Q Tell us what happened? 

A I did ask him, because I did not know the specifics 

;i 

of the investigation that was going on, and I asked 
him what was go.ng on in terms of the investigation 
of Mr. Fahey, again as a consequence of my own irri- 

N 

tation of the whole thing. To my recollection he 

i 

did advise me that he could not comment on the situa¬ 
tion specifically because he was investigating it. 

THE COURT: Are you telling us that he didrft 
even raise the subject of Mr. Fahey, that you did? 

L 

THE WITNESS: I raised the subject of Mr. Fahey. " 
BY MR. SCACeiA: 

Q On that point and up to that time had Mr. Wilton 

identified himself as a Special Agent of the Internal' 
Revenue charge with the collection and investigation 
of criminal offenses of the tax laws? I 


ii 
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A Not to my recollection. 

Q And at any time in your contact with him up to that 
time did he produce his credentials and gi • you 
the Miranda warnings required, including the right 
to counsel? 

THE COURT: Sustair»d. 

BY MR. SCACCIA: 

Q I withdraw that. Please tell us what if anything 
else happened from that point on. 

THE COURT: Anything pertaining to Fahey,he 
is all we are concerned with. 

THE WITNESS: I offered my own personal obser¬ 
vations that from my experience -- 

THE COURT: Sustained. Strike it out. 

BY MR. SCACCIA: 

Q Did Mr. Wolfson ask any further questions pertaining 
to Mr. Fahey at any time during th - * balance of that 
conversation? 

A No sir, whatever was discussed was on my volition. 

MR. SCACCIA: That's all I have. No further 
questions. 

THE COURT: You are excused. Next witness. 

MR. WELCH: Your Honor, I am advised that the 
witnesses that I had subpoened here for this morning 
I had Mr. McKinney due here this morning 1 believe 


4 , 
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at 10:00 at our last discussion, he is not here, 
and I have no explanation for It. All the other 
witnesses were not expected until this afternoon. 

THE COURT: Put somebody on out of order. 

MR. WELCH: I have no other witnesses at this 
point. Your Honor. 

THE COURT: You are telling me you have no 

| 

other witnesses coming today? 

MR. WELCH: Not until this afternoon. 

THE COURT: What time? 

MR. WELCH: Well, some were told to be here at 
1:00 and some at 3:00. 

THE COURT: All right, we will recess now 
until 1:30. Get your witnesses here if you have 
to send oat the National Guard to get thf t here. 

(Thereupon a luncheon recess was t.-Kr.i.) t 

(The following proceedings took place in thr 
Court Room out of the presence of the Jut/.J 

THE COURT: We have got a problem with one ef | 
the alternate jurors. Altern' ° juror No. 2 Peter 
Kuhn has indicated that his father Is in critical 

it 

condition in the hospital and also that his’father's 
company called him and said that he has to get some 
papers for his father's signature with regard to 
retirement or his death benefits from the corporation 
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from Columbia Rope will be affected, and Mr. Kuhn 

is quite concerned about that fact because he doesn't 

know how long his father is going to live. The 

hospital didn't give his father that much longer to 

live. 

MR. SCACCIA: I have no objection. 

MR. WELCH: I have no objection to his being 
excused. 

THE COURT: All right, we will excuse him. 

All right, bring in the jury. 

(The following proceedings took place in the 
presence of the jury.) 

MR. WELCH: If Your Honor please, the Govern¬ 
ment calls Mr. Walker McKinney. 

WALKER McKINNEY 

called as a witness on behalf of the Government 
being first duly sworn was examined and testified 
as follows: 

DIRECT EXAMINATION BY MR. WELCH: 

I 

Q Mr. McKinney, for the record is your name Walker 
or Walter? 

A Walker. 

Q Mr. McKinney how are you employed presently? 

A I am a real estate developed and investor. 

Q And how were you employed during the period 1964 
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to 1969? 

A The same. 

Q All right. As part of your employment did you have 

occasion to do business with Mr. Thomas fehey during ; 
that period 1964 to 1969? 

« I 

A Yes. 

Q Would you explain to the ladies and gentlemen of 

the jury in what capacity you did business with Mr. 
Fahey? 

A I was introduced to Mr. Fahey in late '64 and the 
proposal was made that I investigate — 

MR. SCACCIA: I want to object on — unless we 
have the date of the conversation and the persons 
present Your Honor. 

BY MR. WELCH: 

Q Well, Mr. McKinney, let me ask you this, what was 

the nature of the business you were conducting with 
Mr. Fahey? 

We were going to start a nursing home in Syracuse. 

Q And — 

THE COURT: Fix the time. 

THE WITNESS: December 1964. We were going to 
purchase the former hospital on Castle Street and 
conert it into a nursing home. 


BY MR. WELCH: 
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When you say "we" to whom are you referring? 

Thomas Fahey, Theodore Metzer, George Simpson 
and myself. 

And ultimately did you enter into this venture 
with Mr. Fahey and Mr. Simpson and Mr. Metzger? 


Mr. McKinney, I am handing you what has been marked 
for identification as Government Exhibit 19, would 
you tell the ladies and gentlemen what that document 


This is the partnership agreement which we were 
operating. 

Directing your attention to the last page of that 
document, first of all is that an original or 
photocopy? 

This is a photocopy. 

But on that last page do there appear to be 
signatures? 


And is your signature affixed to that? 


Is Mr. Fahey'8 signature affixed to that? 


And what is the date of that agreement? 
November 16, 1965. 


0 


« 
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Q And what Is it entitled? 

A Walker McKinney Associates, articles of partnership. 
MR. WELCH: Your limor, at this time I move 
the admission of Government Exhibit 19. 

MR. SCACCIA: I have no objection. 

THE COURT: Received. 

(Government's Exhibit 19 marked in evidence.) 

BY MR. WELCH: 

Q Now pursuant to that November 16, 1965 articles of 
partnership, was to ~ was Mr. Fahey to receive a 
salary from the nursing home? 

MR. SCACCIA: I object to it, the instrument 
speaks for itself. 

THE COURT: Sustained. 

BY MR. WELCH: 

Q Mr. McKirtey, in Government's Exhibit No. 19, para¬ 

graph 7.1, there is a statement concerning Mr. 

Fahey's salary of $20,000,to your knowledge in the 
year 1966 was this agreement in effect aa to a 

salary to be paid to Mr. Fahey, it was — was it 
still in effect? 

A Yes. 

MR. SCACCIA: 1 object to the form of the 
question and characterization and move to strike it 


out. 
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THE COURT: Sustained. Sdke it out. 

MR. WELCH: 1 didn't hear part of it. 

THE COURT: What it came to is not competent. 

BY MR. WELCH: 

Q For how long is this agreement effective? 

A This agreement was effective through 1969, into 
1969, let me say. ' 

MR. SCACCIA: 1 want to object to that, that 
is expressing a legal opinion. I move it be strick¬ 
en , Your Honor. 

THE COURT: Overruled. He was a partner, he 
certainly should know. 

BY MR. WELCH: 

, Q Mr. McKinney, what was the partnership relationship 
under these articles, would it he fair to call you 
a senior partner under this agreement? 

THE COURT: Sustained. 

BY MR. WELCH: 

Q If you could describe the relative positions of 

the partnership, of the partners involved in this 
undertaking? 

MR. SCACCIA: Objection, Your Honor, incompet¬ 
ent, irrelevant, immaterial, calls for a characteri¬ 
zation. The instiucment is the best evidence. 

THE COURT: I don't know what is in the 
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agreement, I haven't seen it. Are the relative 

positions Sated? 

MR. WELCH: Yes, it is. 

THE COURT: You can read it. The document is 
in evidence. Do we have to have the witness read 
it to us? 

BY MR. WELCH: 

Q All ri>ht. Now Mr. McKinney, did Mr. Fahey receive 
the full $20,000 he was guaranteed under this agree¬ 
ment in 1966? 

A Yes. 

Q And did he receive that in full payment from the 

Walker McKinney partnership? 

A No. 

Q From where did he receive it? 

MR. SCACC1A: Excuse me, in that case I move 
his previous answer be stricken. He is now saying -- 

THE COURT: I know what he said. What is your 
objection, not what he is saying. 

MR. SCACCIA: My objection is it is incompetent, 
Your Honor. He lust testified at -- a moment ago 
as to -- 

THE COURT: He may have, you didn't object to 
it. Overruled. 

BY MR. WELCH: 
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Q From what source did Mr, Fahey receive the $20,000 

set forth in this agreement that was aceived in 
the years ’66 and '67? 

THE COURT: Sustained. 

BY MR. WELCH: 

Q Do you know from what source Mr. Fahey received — 

THE COURT: Sustained -- overruled, go ahead. 

THE WITNESS: Yes, I know. 

BY MR, WELCH: 

Q From what source did he receive the $20,000? 

A A portion of this was received from Walker McKinney 

Associates, the partnership, the remainder was re¬ 
ceived from Culotti Construction Company who was 
building the nursing home. 

Q At any time since November 16, 1965 have you enter¬ 
ed into any other formalized or informal agreement 
with Mr. Fahey with regard to the $20,000 salary 
or any income he was Lo receive from the partner¬ 
ship? 

A Yes. 

Q And when was that? 

A Verbally, and I can’t give you the exact date, his 
income was increased to $24,000 a year and it was 
later rescinded. 

MR. SCA<„CtA: I am going to object, it is 
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verbal, we ought to have the tine, place and 

circumstances. 

BY MR. WELCH: 

Q Was it prior or during or after 1966 and '67? 

A It was after that period. 

MR. SGACCLA: In that case I move it be 
stricken, four Honor. 

THE COURT: After the tax years? 

THE WITNESS: Yes, it was after those years. 
THE COURT: Sustained. Strike it out. 

BY MR. WELCH: 

Q During the year 1966 and '67 does this constitute 
the only income from the partnership? 

A Y;s. 

Q What was Mr. Fahey's -- do you know what Mr. Fahey 
actually did to earn the $20,000’’ 

A Yes. 

Q '-That did he actually do? 

n He was going through a great deal of work (setting 

bureaucratic approvals, I say bureaucratic, many 
different organizations had to give us approval to 
allow us to build a nursing home, to convert the 
hospital into a nursing, we had to get a mortgage 
and this particular mortgage was given by six 

parties, six participatii.g banks, it required a 







Walker McKinney for Government, Cross, 
lot of coordination among those banks o get that 
mortgage, those were the major things. He was 
also preparing the architectural plans for the 
conversion, working with the builder and architect. 
Did he do this during this '66 and '67? 


MR. WELCH: I have no further questions. 

Thank you, 

CROSS EXAMINATION BY KR CCACCIA: 

Q Mr. McKinney, did I understand you correctly that 
there were no other agreements with respect to 
payments to partners in this period up to at least 
through '56 and ’67 other than the November '65 


agreement? 




Q Isn't it correct sir that on or about Septcnber of 
1967 an agreement -- 

MR. WELCH: Objection, Your Honor. 

THE COURT: I haven't heard the question yet. 
Finish your question. 

BY MR. SCACCIA: 

0 Isn't if correct, Mr. McKinney, that on or about 
September of 1967 that the partners entered into 
written agreements with respect to payments of 

draws and advances to the oartner, including yourself 


« % 


O 
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MR. WELCH: Objection, four Honor. 

THE COURT: Overruled. 

THE WITNESS: No, I don't believe so. 

BY MX. SCACCIA: 

Q And anre specifically -* by the way, Mr. McKinney, 
do you have any of your records with respect to this 
partnership with you here today? 

A I have a few photocopies, nothing that isn't here 
though. 

Q Would you check through whatever records you do 
have and see if you can produce the original of 
the letter signed and issued by you on the letter¬ 
head of the McKinney Corporation dated September 6? 

THE COURT: Let's not take time to do that, 
ask him if he knovs of the original of a paper that 
vou have in your hand. 

(A document marked defendant's Exhibit A 
for identification.) 

BY MR. SCACCIA: 

Q Mr. McKinney, I hand you Defendant's Exhibit A for 
identification dated September 6, 1967 and ask you 
to look at it and tell us if you know what that is? 

THE COURT: Do you recognize that? 

THE WITNESS: Yes, I know what this Is. 


BY MR. SCACCIA: 
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Q Will you tell the Court and Jury what that is? 

A This letter involves my employment by the partnership 

as an employee. 

Q Aa an employee? 

A Tea. 

Q And does it also set forth an amount in terms of 
dollars that is to be paid to you? 

A Yes. 

MR. WELCH: If Your Honor please, I object to 
this whole line of questioning, it is Irrelevant. 

ii 

THE COURT: Sustained. 

MR. SGACCIA; Exception. 

BY MR. SCACCTA: 

Q Mr. McKinney, do you say that there were no other 
writings with respect to the partnership agreement 
beyond November IS65? 

A No. 

Q Will you tell the Court what if any writings were 
in existence or came in existence with respect to 
the partnership following November 1965? 

MR. WELCH: Objection, Your Honor, it is 
Irrelevant and outside the scope of the direct 
testimony. 

<3 

TKZ COURT: Overruled. 


THE WITNESS: Well, your question -- there was 
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enormous correspondence involving the partnership, 
there was none involving the partners relationship 
with each other in the partnership agreement, I 
don't know if there was anything germaine to this 
hearing, but there was correspodence of all types, 
this action for an example. 

”* Isn't it correct, Mr. McKinney, during one cf the 
indictment years, 1967 to be specific, net only was 
Thomas Fahey to receive money from the partnership, 
but also you, Mr. McKinney, were to receive money 
from the partnership, and Mr. George Simpson the 
third partner wa3 to receive money from the partner¬ 
ship. 

THE COURT: You mean apart from the distribu¬ 
tions of partnership profits? 

MR. SCACCIA: Yes, apart from the distribution 
of the partnership profits. 

THE WINTESS: That is true. 

MR. WELCH: I object. 

Ti. ul — JI: Overruled. 

BY MR SCACCIA: 

Q And isn't it correct, Mr. McKinney, that ydu were 
to receive $12,000 a year payable in installments 
of $1,000? 


A 


Yes. 





Walker McKinney for Government. Cross. 

Q And that was to reimburse you in your capacity 

as financial director? 

A Yes. 

Q And isn’t it correct that Dr. George Simpson was 

to be paid $2,400 a year "vayble in monthly install¬ 
ments of $200 in his capacity as Medical Director? 

MR. WELCH: Objection, Your Honor, to the form 
of the question. If the witness knows. 

THE COURT: Do you know? 

THE WITNESS: Yes, it is true. 

BY MR. SCACCIA: 

Q And with respect to the payments, you did receive 
those payments pursuant to thrt agreement? 

A Yes. 

Q And with respect to the payments that you receive 
from the partnership, can you tell this Court and 
Jury as to whether you reported those anyyante in 
your personal ii.jome tax return as income? 

MR. WELCH: Objection, Your Honor. 

THE COURT: Sustained. 

BY MR. SCACCIA: 

Q Can you tell the Court and Jury as to whether there 
was discussion by and between you and the other 
partners, namely Fahey, Metzger and Simpson together 
with your attorney Mr. William Murray with respect as 






Walker McKinney for Government. Cross, 
to how those payments were to be handled on the 
books and r 2 cords of the partnership? 

MR. WEL£H: Objection, Your Honor. 

THE COURT: Fix the time and place. 

BY MR. SCACCIA: 

i. 

Q In 1967, sir. 

a 

THE COURT: No, and the parties present. 

EY MR. SCACCIA: 

Q Just prior to September 6th, September 7, 1967 there! 
was present, wasn’t there present, you, Mr. Fahey, 

Dr. Simpson and Mr. Murray your lawyer together with 
v r. William Metzger the fourth partner, at which 
time you had a discussion concerning the manner and 
method in which the payments to the partners were 
to be handled on the book and records of the company! 


Isn't it correct it was agreed at that time by and 
between the four of you partners and your lawyer 
that the payments to the partners were to be treated 
as advances and draws against your oartrership 
interest, isn't that correct, sir? 


MR.SCACCIA: No further questions. 

THE COURT: You are excused. Thank you. 

o 

MR. WELCH: If Your Honr please, the United 












Lawrence E. Krentkowski for Government, Direct. 

States calls Lawrence Krentkowski. 

LAWRENCE E. KRENTKOWSKI 

called as a witness on behalf of the Government 
being first duly sworn was examined and testified 
as follows: 

DIRECT EXAMINATION BY MR. WELCH: 

Q Mr. Krentkowski, would you tell the ladies and 
gentlemen of the Jury how you are employed? 

A I am a Vice President of the Marine Midland Bank in 
the Branch Loan Administration Section. 

Q And did you appear here today pursuant to a 
subpoena? 

A Yes, I did. 

Q Did you bring with you documents to Court? 

A Yes, sir. 

Q I would like to direct your attention to Government' 

Exhibit for Identification Numbers 20, 21, 22 and 
23, can you tell the ladies and gentlemen of the 
Jury what those are? 

A These are personal financial statements of Thomas 

M. Fahey on certain specified dates, and the assets 
and liabilities. 

Q Let me direct your attention to number 20, If you 
will go through each individually, Exhibit 20 
reflects his financial conditim, the financial 
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condition of Mr. Fahey as of what date? 

A August 3, 1965. 

Q And it is signed by whom? 

A Thomas M. Fahey. 

Q And what date is it signed? 

A 3rd of August, it says here, there is no year. 

Q All right. Directing your attention to number 21, 
Exhibit 21 reflects the financial condition of Mr. 
Thomas Fahey what date? 

A August 15, 1966. 

Q And as of what date is that signed? 

A August 15, 1966, Thomas M. Fahey. 

Q Exhibit 22, the financial condition of Mr. Fahey 
as of what date? 

A January 1, 1968. 

Q And is it signed? 

A Yes, sir, first day of January 1968. 

Q By wht.r. 

A Thomas M. Fahey. 

Q And Exhibit 23, I believe it is. 

A Financial condition as of November 1, 1968, signed 
the first day of November 1968 by Thomas M. Fahey. 

MR. WELCH: Your Honor, the United States 
offers them in evidence. 

MR. SCACC1A: If I may have a preliminary 
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Voir Dire. 

question. 

VOIR DIRE EXAMINATION BY MR. SCACCIA: 

Q Mr. Krontkowski, can you tell the Court and Jury 

as to whether there was any provision in any of the 
forms. Government’s Exhibits 20 through 23 inclusive^: 
making provision for the reporting of advances by 
partners, in short, did you have a line for that 
item? 

A It appears not, it is lust salaries, fees and 
commissions and other income. 

Q Isn't it correct wiLh respect to all of the forms 
20 through 23 for identification that there is no 
provision for — I said advances, draws as well as 
advances, in short I am extending my question to 
advances or draws. 

A There Is no provision for that at all on the form, 
lust other fees and salaries. 

Q Can you tell the Court what your normal procedure 
was in the normal discharge of your regular duties 
with respect to interrogating or taking a financial 
statement from a partner, as to where and how you 
would enter the item for advances and draws? 

A I would not personally take a statement from a 

partner, I would hand it to him andhe would fill 
it out. He could put the income from the partnershi 







Lawrence E. Krentkowski for Government. 

Voir Dire. 

in that salary, he could, whether he would or not 
depends on him. It could go in other Income, but 
he could put it in that particular section. 

1-1. SCACCIA: I have no further questions. 

THE COURT: They are received. 

(Government's Exhibits 20 through 23 marked in 
evidence.) 

MR. WELCH: No further questions of this 
witness. 

THE COURT: You are excused. Next witness. 

MR. WELCH: If Your Honor please, defense 
counsel and the United States have agreed to 
stipulate that in the year J966 Mr. Thomas M. Fahey 
did receive the sum of $14,9°'< in payment from the 
Walker McKinney Associates, and in 1967 Mr. Thomas 3 
M. Fahey did receive payment of $11,666.22 payment 
from the Castle Rest Nursing Home during 1967. 

MR. SCACCIA: So stipulated. Your Honor. 

MR. WELCH: If Your Honor please, the next 
witness is Mr. Gerald Cullen. 

May we approach the bench? 

THE COURT: Yes. 

(THE Following proceedings took place at the 
bench out of the hearing of the jury ) 

MR. WELCH: Your Honor please, Mr. Cullen, my 









70 



Gerald M. Cullem for Government, Direct, 
sole request Is to advise the Court that Mr. Cullen 

is the Agent to do the arithmetic. I have not had 
an opportunity to show Mr. Scaccia the chart to see 
if he has an objection, but it might save time if 
we could — 

MR. SCACCIA: I am not going to slow up the 
f I can have it I can make an objection at 
a later time. 

THE COURT: Let's take it subject to connection 
if they have some bum arithmetic in there. 

MR. SCACCIA: Sure. 

(The following proceedings took place in the 
presence of the Jury.) 

GERALD M. CULLEM 

called as a witness on behalf of the Government 
being first duly sworn was examined and testified 
as follows: 

DIRECT EXAMINATION BY MR. WELCH: 

MR. WELCH: If Your Honor please, may I tender 
to the Court schedules from which Mr. Cullem will 
he testifying? 

THE COURT: Yes, surely. 

MR. WELCH: I would also ask leave of the 
Court to provide the jury with the schedules as 
well. 
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THE COURT: All right. 

BY MR. WELCH: 

Q Mr. Cullem, would you tell the ladies and gentlemen 
how you are employed? 

A I am employed by the United States Treasury 

Department, Internal Revenue Sarvlca aj a Revenue 
Agent. 

Q And as a Revenue Agent what are your duties? 

A To examine books and records of various business 

individual businesses, partnership, corporations. 

In the examination of the books and records it is 
for comparison to their tax returns to see if there 

i 

are any omissions or corrections to those tax return* 
based -- 

I 

THE COURT: What difference does it make what 
he does, he is doing Just arithmetic. 

BY MR. WELCH: 

Q Mr. Cullem, is it tr\i3 you sat through this trial j 
so far today? 

A Yes. 

Q And heard the evidence presented? 

A Yes. 

Q Prior to your taking the witness stand, and in fact 

P r i° r ho today did you have an opportunity to review 
that evidence and calculate the tax due and owing 





Gerald M. Cullem for Government, Direct, 
on those items of evidence? 

Yes. 

All right. If I could ask you then to please 

direct .our attention - did vou bring your calcula¬ 
tions with you? 

v 11 

Yes. 

I direct your attention to the calculations for the 
year 1966, if you would please explain to the jury 
the arithmetic if you will on the 1966 calculations? 
We started with the figure "taxable income per 
return," that is the figure that the tax is based 
on, and we start with the figure per the return, add: 
to that figure the sums that have been stipulated 
here which I have shown as unreported gross salary | 
of $14,994. We deduct _ 

I 

MR. SCACCLA: I object to that characterization!' 
it hasn't been justified by the evidence, no evidenj 
at all up to this stage that defines and character- j 
Izes and lays a proper foundation for that kind of 
characterization. I understand this witness is 
simply doing the arithmetic. 

THE COURT: In short, you are objecting to 
the label on there? 

MR. SCACCIA: Yes. 

THE COURT: Let me try it this way. These are 
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' V ^ ‘ 8 ’’ eii wMch th ‘ <*>».«,*.« contend 

SUPP ° rted b ” tb ‘ «“>«"=«. Aether or not they 
" e ls y°° have to decide. Doe, that take 


C=j T2 Of it? 

MR. SGACCIA: Yes, Your honor. Thank you. 

Ml\. ?ELCH: 

AU rl8ht> " ou Mr - Cul1 ^ you had gotten tn the 
second line in the caiculatinn,, if you contln j 

ue please? 

AU right. There a figure of a withholding that 
was paid over to New York State which ... not de- 
ducted on the tar return, which figure we allow aa 
a deduction against the above figure, and that 
fisure being $490.50. The reminder being a net 
increase to income during 1966 of S14.503.50. We " 
added it to the taxable income per return of $3,742 \ 

and that give, u, a corrected tax.bie income figure : 
Of $18,245.50. j 

| 

On that figure we now compute a corrected 

computation of income tav tv»o 

income tax. The corrected taxable 

Income for the period as stated above was j 

$33,245.50. The tax according to the tax rate j 

-chedule for head of the household, which the tax- j 
Payer claimed on his original return, the tax on 
$18,000 equals $4500. The amount that exceeded 
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$18,000, that being $245 50, that is taxed at 
361 and in dollars that is $88.38 or a corrected 
tax liability of $4588.38. 

The taxpayer had shewn on his tax return 
Federal Income Tax withheld from R. A. Culotti 
Construction Company of $1,683. There were amounts 
that -ere withheld from Walker McKinney Associates 
that were turned over to the Government during the 
course of 1966 amounting to $1,595. This claim or 
this credit was not previously shown on the tax 
return. We give him credit for that since the money 
was turned over to the Government. 

The sub-total of those two figures of monies 
paid to the Federal Government was $3,284. The 
amount refunded to the taxpayer on the filing of 
his '66 return was $1,077.42. The net tax paid by 
the taxpayer applicable to 1966 was $2,206.58. The 
net additional tax, we subtract this from the 
corrected tax liability and it gives us a net tax 
of $2,381.80. 

Now if you would please direct your attention to 
the year 1967? 

In 1967 again we start with the taxable income per 
return, and that being $7,707. Again the unreported 
gross salary figure of $11,666.22 we added to the 
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tax.ble income per return and -that gives us 

$19,373.21. The tax on $16,000 as wc gc lf ,wn, 
moving to the computation of income tax based on 
the corrected taxable income, the tax on $16,000 -- 
the taxpayer now riles a joint return, the tax was 
$3,260. The excess of the $3,373.22 is taxed at 
287. and it is $944.50 which gives us a correct tax 
liability of $4,204.50. 

The income tax that was withheld per W-2 forms 
from the wife's employer of $320.80, there were 
Federal withholdings withheld by Dey Brothers 6 
Company against the wife of $990.24, there was 
withheld withholding tax in 1967 from R. A. Culotti 
Construction, this is the husband's income, of 
$360. The excess FICA was withheld in tne a ^t of 
$54.91, giving us a total rounded to the nearest 
dollar of $1726 less the amount of tax that was re¬ 
funded to the taxpayer, $402. The tax paid by the 
taxpayer $1,324. We applied that against the 
corrected tax liability and it gives us a net 
additional tax due of $2,880.50. 

MR. WELCH: I have no farther questions of 
this witness, Your Honor. 

CROSS EXAMINATION BY MR. SCACCIA: 

Q Mr. Culium, isn’t it correct that your calculations 
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and computations are all predicated on the theory 

that this was income that had to be reported under 
the law? 

A Yes. 

Q And if the facts -- and you are not in a position 

to make a determination as to whether specific items 
in the taxpayer's returns were not taxable income, 
isn't that right? 

MR. WELCH: Objection. 

THE COURT: Overruled. 

BY MR. SCACCIA: 

Q You are not making that determination? 

A I am not making, I didn't -- 

Q (Interrupting) You yourself are not? 

THE COURT: You don't know whether it is 
Income or not, you are relying on the underlying 
figures? 

THE WITNESS: That's correct. 

MR. SCACCIA: I have no further questions. 

MR. WELCH: No further questions. 

(Witness excused. > 

THE COURT: Next witness. 

MR. WELCH: At this time, Your Honor, the 
United States rests. 

THE COURT: All right. The jury may take a 


C 






short recess. 
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(The jury was excused and the following pro- 

** I 

ceedings Look place out of the presence of the lury.) 

MR. SCACCIA. May it please the Court, at this 
iuncture, the Government having rested, I respect¬ 
fully move to dismiss the indictment for failure 
to establish a prima facie case. 

THE COURT: 1 will hear you very briefly. 

MR. SCACCIA: Number one, Your Honor, there 
hasn't been a single iota of evidence that I have 

r 

heard in this trial with respect to the matter of 

intent. We have have had nothing but testimony and 

evidence with respect to figures and allegations. 

Assuming the Government's proof as best we best on ij 

a motion such as this, assuming all the fig -s they 

have here, there hasn't been a scrap of evidence on - 

the matter of intent, and I sav for that reason, as j: 

* 

I understand it one of the essential elements having 
not been proved, the Government's case falls. 

ThE COURT: I think there is enough inferential 

N 

for a iury to find. 

MR. SCACCIA: I have nothing futher. 

(Thereupon a short recess wac taken after 
which the hearing was resumed.) 1 

(The following proceedings took place in the 
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presence of the Jury.) 

MR. SCACCIA: Do you wish me to collect those 
calculations from the bury? 

MR. WELCH: Very well. The United States 
offers them In evidence. 

MR. SCACCIA: I have no objection. 

THE COURT: I will receive them subject to the 
admonition I gave the jury that that is the Govern¬ 
ment's position, it is for you to say whether the 
labels are accurate or that they are in accordance 
with the evidence. 

(Government's Exhibit 24 marked in evidence.) 

MR. SCACCIA: The defendant calls Alan Boers. 

ALAN E. BOERS 

called as a witness on behalf of the defendant being 
first duly sworn was examined and tesrifled as 
follows: 

DIRECT EXAMINATION BY MR. SCACCIA: 

Q Sir, would you speak to the juror in the corner so 
that we can all hear you. Would you state your 
name and address. 

A Alan S. Boers, Fayetteville-Manlius Road, Manlius, 
New York. 

Q And your profession or occupation sir? 

A I am a Certified Public Accountant. 

% 


( 
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Q And would you briefly describe your higher educa¬ 
tion and your qcalifications? 

A Well, I have a Bachelor's Deg-ee in Accounting from 
Cleveland State University and a Law Degree from 
Cleveland State University, about 25 years of 
experience in accounting. 

Q I understand you ..o say you are associated with 
Ernst & Ernst? 

A Yes, I am a partner with Ernst & Ernst. 

Q How long have you been so connected or associated? 

A I have been employed by Ernst & Ernst since 1953; 

I have been a partner since 1966. 

Q And in the course of this relationship and partic¬ 
ularly in the years 1965, 1966 and 1967, Mr. Boers, 
die you have occasion and did your accounting firm 
have occasion to have an accountant-client relation¬ 
ship with Thomas Fahey, the defendant and the 
Castle Rest Nursing Home? 

A We had a relationship with the Castle Rest Nursing 
Home; Thomas Fahey was the administrator and a 
partner. 

Q By the way, Mr. Boers, it is not correct that you 
are here under subpoena issued by the Government? 

A I understand that's correct. 

Q And I ask you sir as to whether you had occasion 
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in the ordinary course of discharge of your affairs 
with the Castle Rest Nursing Home and Thomas Fahey 
in 1966 to have occasion to prepare the partnership 
return, the form 1065 for the Federal Government? 

A Yes, I did. 

(Documents marked Defendant's Exhibits B, C and 
D for identification.) * 

Q Mr. Boers, I hand you Defendant's Exhibits B, C 
and D for identification and ask you to look at 
those and tell us what they are? 

A Exhibit B is the partnership tax return for the 

year 1965; Exhibit C is the partnership tax return 
for the year 1966; and Exhibit D is the partnership 
return for the year 1967. 

Q And that is for the Castle Rest Nursing Home 
partnership? 

A For Castle Rest Nursing Home. 

Q In each of those exhibits for identification in 

your hands, is there also appended a letter of 
transmittal and instruction for each one of the 
separate exhibits? 

A Yes, there are. 

Q Do those letters appear there over your signature? 

A Yes. 

Q Do you state that is and that they are your 
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signature on each and every one of those exhibits 
for identification? 

A Yes, I do. 

w * 

Q A n d in the letters of transmittal instructions 
portions of each one of those exhibits B, C and 
D for identification are expressed specifically 
to Thomas M. Fahey? 

A Yes, they are. 

Q And to your knowledge were these trasmitted physic¬ 
ally or by mail to Mr. Fahey? 

A To my knowledge they were. . 

Q And on the dates you have indicated? 

A Yes, they were. 

MR. SCACCLA: I now show Defendant's Exhibits 

B, C and D to the Government for its inspection and 
possible objection and offer the same in evidence. 

MR. WELCH: No objection. 

THE COURT: Received. 

(Defendant's Exhibits B, C, and D marked in 
evidence.) 

BY MR. SCACCLA: 

Q And Mr. Boers, I hand you Government's Exhibit 7U , 
ask you to take a look at that. Mr. Boers, examin¬ 
ing that and taking the liberty to tell you that is 
an exhibit by the Revenue Agent who just left the 


Alan E. Boers for Defendant, Direct. 


witness stand a short time before the recess, and 

% 

containing certain computations by him, I as'; you 
as to whether by examining this schedule done you as 
a Public Accountant could make a determina4j 

tion aa to whether a certain item is taxable income 
or not on the face of that. 

THE COURT: Sustained. 

BY MR. SCACCLA: 

Q With respect to the items that are contained in B, 

C and D now in evidence, would you read to the Jury 
the line of the instructions on B, C and D? 

MR. WELCH: Objection, Your Honor. 


THE COURT: Sustained. 


BY MR. SCACCIA: 

i 

Q Is there an instruction in your letter to the taxpayer, 

;l 

Mr. F^hey, with respect to handling - 

I, 

MR. WEL£H: Same objection. 

THE COURT: Same ruling. Sustained. It speaks 
for itself. 

BY MR. SCACCLA: 

Q Mr. Boers, when these letters were transmitted, preparv 
ed and trasmitted to the taxpayer, did you at any 

!i 

time either contemporaneously before or after or 

ij 

about the same time give any other instructions to 
the taxpayers with respect to the matters contained 
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in B, C and D in evidence? 

A I on't bali'V/a I did. t 

Q And to your ’< now ledge did any one under your 

supervision or employ at the accounti" r irti of 
Ernst A Ernst giv~ any oth:r instructions other 
than contained in E, C an J D to the ’efendqnr 
Thomas Fahey? 

A Not to my knowledge. 

MR. SCACC1A: I hr.ve no further questions. 

CkOSS '.KAMI NAT ION BY MR. WELCH: 

Q Now Mr. Boers, you started your testimony by indica¬ 
ting your relationship with the Castle Rest Nursing 
Home, did that include as to what should go on 
partnars'nip income tax returns, was that part of 
your professional relationship with that partner¬ 
ship? 

A I am not sure I understand your question. My 

understanding of our assignment, we were to prepare 
the partnershio v .turn. 

Q Now then was it your understanding of your assign¬ 
ment that you were also to advise the individual 
partners as to what they should put on their 
individual income tax return'’ 

A No, it was not. 

Q Now Mr. Bors, those exhibits B, C and D, 





fc 
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Defendant's Exhibits B, C and D, specifically 
the letter attached to the front of those referred 
to by Mr. Scaccia, Exhibit B is a letter of Kerch 
7, 1966 -- well, the question I have is ^id you 
write a similar in the year 196 ? 

A Yes, I did. 

Q Did you bring that letter with you today 9 

A You are referring to this exhibit D 9 

Q I withdraw my question and restate my question, 
did you write such a letter in April 1969 in 
relation to the 1966 partnership returns? 

A Yes, we did. 

Q Did you bring that letter with you today? 

A Yes. 

Q Would you produce that letter please? 

(Document marked Government's Exhibit 25 for 
identification.) 

Q Mr. Boers, while the Cler v mar ting the ment 
you inst produced, did you also prepare the income 
tax return for that partnership for the year '6 ; V 

A Yes. 

Q When did you do so? 

A Early in 1969. 

Q Directing your attention to what has been marked 


as Government exhibit 25 for identification, would 
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you tell the ladies and gentlemen of the <ury what 
that is? 

A This is the U. S. Partnership return of 1968 of 
Castle Rest Nursing Home. 

0 Is that the original or a copy? 

A This is an office copy. 

Q Your office copy? 

A Yes. 

Q All right. Now I would ask you to produce the 

letter you wrote in 1969, is that attached thereto? 

A Yes, it is in the return. 

Q That is your office copy? 

A Yes. 

MR. WELCH: The United States offers Exhibit 
?5 into evidence, Your Honor. 

MiR. SIACCIA: I oblect to it as not being 
within the issues of tnis indictment, Your Honor, 
it is post-indictment. 

MR. WELCH: May we approach the bench? 

THE COURT: Just tell me. 

MR. WELCH: It goes to Mr. Fahey's knowledge 
that he had to report his. 

MR. SCACCLA: I obiect to that. 

THE COURT: You offer it as to guilty knowledge? 

MR. ■JZLCH: Y-s. 
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THE COURT: I will take It. 

(Government's Exhibit 25 marked in evidence.) 

BY MR. WELCH: 

Q Now Mr. Boers, in response to Mr. Scaccia's question 
you indicated that -- well, but -- so I don't 
misstate it, let me reask the question, other than 
what was said in the letter for the years 1966 and 
1967 did you give Mr. Thomas Fahey any other advice 
as to that item in his income tax return which 
talked about salaries to partners or on the part¬ 
nership return did you give him any other advice 
as to what he should do in regard to his personal 
individual income tax return? 

A No, I don't believe I did. 

Q Now then did there come a time in 1966 when you 

were doing ycur accounting work for Ernst & Ernst 
that you prepared certain documents at the request 
of Mr. Fahey for the return of withholding taxes? 

A Yes. 

Q And specifically what documents did you prepare 
in that regard? 

A I am not sure about the year, but in one of the 
years the partnership was -- very shortly after 
Mr. Fahey cama to us, the previous accountant had 
had him withholding Federal Income Tax and state 
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income tax and paying unemployment insurance and 
also Social Security Tax. This is not proper for 
a partner of a partnership, and we prepared some 
documents so that Mr. Fahey could claim the income 
tax paid as a credit on his income tax return and 
we also prepared jome documents -- 

Q (Interrupting) Well, if I might Interrupt you 
right there, so Mr. Fahey took a claim on his 
individual income tax return, you mean? 

A Yes. 

Q Did you so tell Mr. Fahey he should take that claim 
on his individual income tax return? 

A 1 cannot remember the specific conversation because 
it hae been so long ago. 

Q What documents did you prepare? 

A I prepared a W-2 form or -- yes, a W-2 form. 

Q Do you have those documents with you here in Court 

today? 

A Yes, I believe so. 

Q Mr. Boers, did you prepare for Mr. Fahey a W-3 
from Reconciliation of Income Tax? 

A I believe we prepared that for the partnership. 

Q You did prepare for the partnership? 

A Yes, that is the form that the employer files. 

Q Well in relation to what employee was that form 
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prepared? 

Mr. Fahey. 

And for whose signature was it prepared? 

Probably Mr. Fahey's. 

Well, do you have the copy of it in his file 
Well, I am looking for it. I don't seem to have 
it here. Could it be with those papers I have 
just given you? 

Well, did you have occasion to prepare * form 843 
for a Mr. Fahey or for the Walker McKinney 
Associates? 

Yes, I did. 

Did you bring your copy of that with you today? 
Yes, I have that here. 

(Document Government's Exhibit 26 for 
identification.) 

MR. SCACCIA: I have no objection, this 
doesn't contain the signature of the defendant but 
we will stipulate he signed the original and sub¬ 
mitted it to the Government. 

THE COURT: All right. 

MR. WELCH: If Your Honor please, then my 
understanding is that the defense is stipulating 
that that form 843 was signed and submitted by Mr. 
Fahey? 
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MR. SCACCIA: Submitted by Mr. Fihey, yes. 

KR. WELCH: We move it into evidence. 

THE COURT: Received. 

(Government's Exhibit 26 marked ii evidence.) 

BY MR. WELCH: 

Q Now Mr. Boers, did there come a time when in yo-r 
relationship in 1966 or '67 you explained to Mr. 
Fahey that he was to file quarterly estimates for 
the Federal Government? 

THE COURT: You mean on his individual return, 
partnership return or what? 

BY MR. WELCH: 

Q As to his individual return, Mr. Boers. 

MR. SCACCIA: I am going to object to this, 
the witness aleady testified he never gave any ad¬ 
vice to Mr. Fahey beyond what he aliaady testified 
to. 

THE COURT: I know he did, but this is cross 
examination. 

MR. SCACCIA: I withdraw my objection. 

THE WITNESS: I can't recall specifically that 
I did that, I think in previous testimony I was 
surraissing that this is the type of conversation 
which may have taken place. 

BY MR. WELCH: 
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Q Well Mr. Boers, do you recall being subpoened to 

testify before a Federal Grand Jury on May 22, 1974? 

A Yes. 

Q Do you recall being asked these questions and 

giving these answers: "Q - Did you advise him how 
to treat his salary? A - I don't recall that I 
did, I really didn't think that there was any -- 
again any question about the amount. Q - Well, 
not as to whether or not it would be a salary but 
as to what he should do with it on his own individ¬ 
ual tax return? A - Well, I specifically remember 
advising him to file a quarterly estimate since he 
would have -- since he would not have any tax taken 
out of his salarv." Do you recall being asked those 
questions? And giving these answers? 

A Yes. 

MR. WELCH: I have no further questions. 

MR. SCACCIA: Just one more. 

REDIRECT EXAMINATION BY MR. SCACCIA: 

Q Mr. Boers, what is your best present recollection 

as you sit in this Court room today? As to whether 
or not you ever advised Tom Fahey with respect to 
estimated quarterly returns in respect to his 
individual tax returns at any time in the Indictment 
years? 


I 






Alan E. Boers for Defendant, Redirect. 

My best recollection is that he did not -- I cannct 
recall the specific instance or the specific words. 
My testimony before the Grand Jury is incomplete 
because 1 had no idea whether Mr. Fahey had any 
tax liabilities, I knew nothing about his personal 
affairs. 

MR. SCACC1A: I have no further questions. 

THE COURT: All right. Would counsel come 
to the bench? 

(The following proceedings took place at the 
bench out of the hearing of the jury.) 

THE COURT: Mr. Scaccia, I cut you off on a 
question by you to the effect that Exhibit 24, 
whether any of this was income, I did so because 
I could not at one quick look tall about it, but 
you might be able to tell from these figures what 
this was, so I was improper in cutting you off and 
if you wish you may ask him the question. 

MR. SCACCIA: That is all right, I have 
another accountant. 

(The following proceedings took place in the 
presence of the jury.) 

THE COURT All right, you are excused. 

MR. SCACCIA: I will call Mr. Michael Foogy. 

MICHAEL P. FOOGY 


9 


o 
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Michael P. Foody for Defendant, Direct, 
called as a witness on behalf of the defendant 
being first duly sworn was examined and testified 
as follows: 

DIRECT EXAMINATION BY MR. SCACCIA: 

Q Mr. Foogy, would you 3tate, speaking to the jury and 
elevating your voice, if you would, would you state 
your full name and address? 

A Michael Patrick Foogy, 111 East Gate Road, Cammilus. 

Q And your profession sir? 

A I am a CPA Manager with Ernst & Ernst. 

Q Would you briefly describe your higher educational 
training and your experience in your profession? 

A Well, I graduated from LeMoyne College in 1959 

with a Bachelor's Degree in Business Administration, 
Accounting major. I started with Ernst & Ernst 
when I got out of school. I have been with them 
15 years. I have been certified for 12 of those 
15 years. 

Q In the state of New York? 

A Yes. 

Q Sir, did you in the course of that association 

with Ernst & Ernst have an occasion to come into 

contact with the accouting work or. behalf of Castle 
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A 

Q 


A 

Q 

A 

Q 

A 

Q 


A 

Q 


Michael P. Foody for Defendant, Direct. 

Yea, I did. 

Can you tell the court and jury bn.fly as to when 
that relationship started and what th*. responsibil¬ 
ities were? 

Well, I supervised auuit of Castle Rest Nursing 
Home since 1967, I believe was the first year of 
their audit, and was the account executive on that 
account: from approximately 1969 on. I also served 
as General business and Financial Advisor to that 
operation. 

j 

And in the course of those duties and discharges 
of these things did you become familiar with the 
preparation of returns? 

Yes. 

Fid you also become familiar with the various letters 
of transmittal accompanying the partnership i.f.turns? 
Yer, sir. 

Incidentally, you were subpoenaed here by the 
Government, were you not? 

j) 

Yes. 

I show you Defendant's Exhibit B, C and D and ask 
you to look at those and tell us if you recognize 

them? 

Yes. 


And can you tell of your -- I appreciate they were 


I 








Michael P. Foody for Defendant, Direct, 
signed by Mr. Boers, a previous witness who testi¬ 
fied, can you tell the Court and jury as to what 
if any connection with those documents in evidence 

were? 

Well, 1967 i6 the only one that I think I have 
had any real connection with, because that was the 


year of the audit, but these were prepared by Allen 
without audit for those first two years of pre¬ 
operating years. I believe *67 was the first opera* 
ing year. 

But were they prepared with your knowledge? 

Well, certainly with my knowledge, I was with the 


firm at that time. 

ij 

Did you know according to the respective dates on 
B, C and D they had been transmitted tc and delivered 
to Thomas Fahey his all — to Thomas Fahey, a 
partner? 

, t 

Yes, sir. 

And can you tell the Court and Jury with respect 
to the letters of transmittal on each one of those 
partnership returns as to what the purpose was if 
you know for those letters? 


Well this is very common — 
MR. WELCH: Objection. 
THE COURT: Sustained. 
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BY MR, SCACCIA: 

Q Did you have a regular course of business at that 
time and can you tell the Court as to *dtther those 
letters were sent out in the regular course of 
business with respect to the transmittal of those? 

MR. WELCH: Objection, they are already ir. 
evidence. 

BY MR. SCACCIA: 

Q Can you tell us as to whether -- I appreciate from 
the different addresses as to who they were sent -- 
were to be instructed by that letter accompanying 
those returns -- 

MR. WELCH: Objection. 

THE COURT: Sustained. 


BY MR. SCACCIA: 

Q Can you tell this Court and jury whether there were - 
any instructions, written or oral, direct or in¬ 
direct, expressed or implied to your knowledge to 

i 

Thomas Fahey other than contained on the face of 
each of those exhibits in your hand? 

jl 

A I know of no other communication to the partners 
with instri :tions on their returns other these. 


Q ^ 

A 


And does that include the other partners, Dr. 
Simpson and Walker McKinney in addition to Mr. 
Yes. 





'I 
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5 And each of the partners received the same copies 
of the letters with the return? 

MR. WELCH: 1 object. 

THE WITNESS: Yes, sir. 

THE COURT: You don’t know whether thi, receiv 

ed them, do you? 

THE WITNESS: No. 

THE COURT: Think before you answer, you are 
under oath. 

THE WITNESS: I don't know. 

BY MR. SCACCIA: 

Q Now with respect to Government's Exhibit 24 in 
evidence which I hand to you, can "ou tell us 
after checking that as to whether you could make a 


determination -- incidentally, 24 is the same as 
the juror's hand -- have in their hand -- as to 
whether those items are reportable taxable income 
or not on the face of that exhibit? 

ii 

A I am not sure what these reports are. 

Q Well, if I aay, a Government Revenue Agent testified 
with respect to that exhibit and set forth those 
figures, and I am asking you to whether there is 
any way that these — any way that you can tell 
us that a Certified Public Accountant reading that 
document as to whether or not any one or more of 




1*7 


Michael P. Foody for Defendant. Cross. 

tlie items is reportable, taxable income or noc? 

THE COURT: Would you amend your question 
Certified Public Accountant for the nursing home 
involved? 

BY MR. SCACCIA: 

Q For the nursing home involved, for the Castle Rest 
Nursing Home? 

A This doesn't seem to me to have anything to do with 
the nursing home partnOShip return. Maybe I am 
missing the point. 

MR. SCACCIA: That is the point. Thank you. 

I have no further questions. 

CROSS EXAMINATION BY MR. WELCH: 

Q Mr. Foody, you testified then that you are familiar 
with the accounting for the partnership for the 
Castle Rest Nursing Home? 

A Yes, sir. 

Q If you will direct your attention to Exhibits B, C 
and D in clarity as a Certified Public Accountant 
of the Castle Rest Nursing Home can you tell whether 
or not the figures put in Schedule K, column 6 on 
those exhibits is reportable income by the partner 
who received them? 

A It would be my opinion that the amount in column 6 
would be payment to partners, salary and interest. 
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Q Would you look at each exhibit and tell the ladles 
and gentlemen that please? 

A You will have to - 

Q If you would please. 

A can I qualify it? 

Q If you would answer the question please. 

A All right. 

Q Schedule K, column 6. 

THE COURT: What are the partnership returns, 
Information returns? 

THE WITNESS: Yes. 

THE COURT: Do they report the income of the 
partnership? 

THE WITNESS: Pardon sir? 

I 

THE COURT: Do they report the income of the 
partnership? jj 

I 

THE WITNESS: I am sure they do. 

THE COURT: Do they show the distributive share 
of each partner? 

THE WITNESS: Yes. 

I 

THE COURT: And is that distributive share 
taxable to that partner? 

H 

THE WITNESS: Yes. 

THE COURT: Is it shown on each of the returns! 
THE WITNESS: Yes. 


<9 
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THE COURT: For each of the years involved? 

THE WITNESS: Yes. 

THE COURT: That is so as to the defendant 
who is a partner in the firm, is that right? 

THE WITNESS: Yes. 

BY MR. WELCH: 

Q Mow Mr. Foody, I might ask you one final question, 

did there ever come a time during 1966, *67 or '68 |j 
when you told Mr. Fahey that the salary he earned 
with the Castle Rest Nursing Home was not reportable 
taxable Income? 

A I never told him it was or was not. 

MR. WELCH: I have no further questions. 

REDIRECT EXAMINATION BY MR. SCACCIA: 

Q Did you ever tell him it was taxable reportable 

|t 

income? 

A No, sir. 

Q Isn't it correct B, C and D did give him instructions 
as to what to do with the items from the partnership 
return with respect to the handing of that item in 
Schedule K in the preparation of his return? 

A It made no mention of Mr. Fahey in the transmittal 
letter. 

Q And in short, the amounts received by the defendant 
Thomas Fahey, he was not instructed that he had to 


i 




100 

Michael P. Foody for Defendant. Redirect, 
report anything of the amounts received from Castle 
Rest on his -- 

MR. WELCH: Objection, Your Honor, the letter 
stands for iteself. 

THE COURT: Sustained. 

BY MR. SCACCIA: 

Q And is there any question Mr. Foody that Thomas 

Fahey had a right to rely on the instructions that 
were issued to him, those specific instructions on 
B, C and D? 

A I think that our clients will rely on our instruc¬ 
tions. 

THE COURT: Sustained. It is a matter of law 
whether he had a right to rely on it, and this 
witness is not competent to give that answer in 
this Court room. 

BY MR. SCACCIA: 

Q And in your experience with Thomas Fahey with 

respect to tax affairs in the years in which you 
described, did you ever find a departure, can you 
tell the Court and Jury if any departure from any 
of yar instructions given to him? - 

A I never instructed him on his tax affairs. 

Q Insofar as the nursing home is concerned? 

A No, so far as the nursing home is concerned, all my 

I 


J 
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Michael P. Foody for Defendant, Redirect, 
advice -- I arr. not sure he took it all from the 

audit standpoint 

Q Did you have any occasion ever that he did anything 
about following your advice? 

A No, sir, I have no occasion, I can't recollect. 

Q And with respect to B, C and D, can you tell this 

Court and Jury if you -- as to whether there is any 
amount in any of the partnership returns opposite 
Thomas Fahey's name for either 1966, '67 or '63 
in the transmittal, B, C or D, is there any amount 
shown opposite Thomas Fahey's name in Schedule K, 
column 4, and please examine each one? 

A Well, I know there isn't. 

Q It is blank, is it not? 

A Column 4 Schedule K -- 

THE COURT: The form doesrft have a provision 
for that? 

THE WITNESS: Provision for what? 

THE COURT: For showing the distributive shares 
of all partners by name. 

THE WITNESS: Yes, it does. 

THE COURT: It does? 

THE WITNESS: Yes, you list the names and then 
the rest of the form follows. 

THE COURT: What is the distributive share of 



Michael P. Foody for Defendant. Redirect. 

Thomas Fahey in each of those years? 

THE WITNESS: His distributive share of partner 
ship income, the income of the partnership, they ha4 
losses on those years and he got none of those lossas, 
they were distributable losses, none were under the 
partnership agreement where they were attributable 
to him, or attributed to him, anyway. 

THE COURT: There was no income for any of 
these years? 

THE WITNESS: There is a loss in the first 
year, second year. 

THE COURT: What years? 

THE WITNESS: This is '65, '66 and '67. 

THE COURT: Were all losses? 

THE WITNESS: Yes. 

BY MR. SCACCIA: 

Q So the short of it, as I understand the Courts 
question, is that in each of the years '65, '66 
and '67 the nursing home partnership had loss 
years in each of the years, and since Mr. Fahey 
did not share in any of those losses he didn't 
have any losses assigned to him and there was no 
partnaship distribution to him to report, correct? 

A Well, I am not an expert on partnership tax law, 

but I would ay that if he relied on that letter -- 
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MR. JELCK: Objection. 

TIL COURT: Sustained. 

LY MR. SCACCIA: 

In any event there rc no amount opposite Thomas 
Fahey's name in Schedule K, column 4 with respect 
to any amount, isn't that correct? 

A There is no amount there. 

Q But there are amounts with at least two of the 
other partners, I think Dr. Simpson ana Walker 
McKinney, correct? 

A Yes. 




II 


tl 


MR. SCACCIA: No further questions. 

MR. WELCH: May I have some recross examination? 

THE COURT: Yes. 

RECROSS EXAMINATION BY MR. WELCH: 

Q To clarify this, Mr. Foody, if you will turn to 
the year 1966, Schedule K? All right, in answer 
to those questions you indicated that the partner¬ 
ship was a losing proposition that year and that 
some of the partners received a distributive share 
of the losses, correct? 

A Yes. 

Q Where is that reflected in Schedule K? 

A That is in column 4. 

Q And which partner received a distributive share of 
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that loss? 

i Walker McKinney and George Simpson. 

} directing your attention to column 6, what is in 
there? 

^ Column 6 opposite Mr. Fahey's name is payment to 
partners, salaries and interest $14,994. 

Q Now from your experience as the accountant for 

Ernst & Ernst and working on the Castle Rest Nursing 
Home account, applying your expertise, your f amiliax*'- 
ity with that form, if you will direct your attention 
to Government's Exhibit 24 as to the year 1966, 
specifically line A under increased or decreased in-< 
come, what figure is shown there? 

A $14,994. 

Q If that figure was taken from the partnership return: 
Schedule K, column 6, is it reportable income? 

j 

MR. SCACCIA: I object. 

VJ 

THE COURT: verruled. 

BY MR. WELCH: jj 

Q Would you answer the question? 

A Yes, I would think so, but again -- 

Q That is all I am asking you is that question. I have 

no further questions. 

REDIRECT EXAMINATION BY MR. SCACCIA: 

Q Mr. Foody, can you tell the Court end jury then as i 
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to why you didn't instruct Thomas Fahey — 

a 

•1 

j 


MR. WELCH: Objection, Your Honor. 

BY 

MR. SCACCIA: 


Q 

-- as to Schedule K, column 6? 


A 

I would say it is an oversight. 



MR. WELCH: Objection. 



THE COURT: I will let him answer. 



THE WITNESS: I would say it was an oversight 

1 


on our firm when Mr. Boers prepared that, I think 



he had to -- if he had to do it now he would do it 



differently. 



THE COURT: You don't know, you are just 

S 

p 


guessing. 



THE WITNESS: Well -- 

it 


THE COURT: You didn't have anything to do wit 

* 


it? 

: 


MR. FOODY: Mr. Boers and I talked about it. 



THE COURT: At the time did you talk about it? 



THE WITNESS: Since then. 



THE COURT: No, striite it. 


BY 

MR. SCACCIA: 


Q 

In any event you did not give Mr. Fahey instructions 


with respect to column 6, isn't that correct? 


A 

That is correct. 



THE COURT: You didn't give him instructions 

1 . 
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Thomas M. Fahey, the Defendant, Direct. 

one way or the other as to how he should handle 

that Item? 

THE WITNESS: That's right. 

THE COURT: Is that your testimony? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

MR. SCACCIA: No further questions. 

MR. WELCH: Nothing further. 

(Witness excused.) 

THOMAS M. FAHEY 

called as a witness on behalf of the defendant 
being first duly sworn was examined and testified 
as follows: 

DIRECT EXAMINATION BY MR. SCACCIA: 

Q Would you state your full name and address? 

A Thomas M. Fahey, 316 Berkley Drive, Syracuse. 

Q And what is your profession or occupation? 

A I am a Hospital and Nursing Home Administrator. 

Q And would you state briefly your higher educational 

qualifications and your experience in recent years? 
A I em a graduate of LeMoyne College and I have a 
Master's and — in Hospital Administration from 
Columbia University in 1956. I have worked in 
both hospitals and nursing home administration. 

I was with Upstate Medical Center in Syracuse for 
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Thomas M. Fahey, the Defendant. Direct. 

about four years after receiving a Master's Degree, 

was an Executive Officer ir. the United States Air 

|; 

Force in France. I was involved in the development 
of another nursing home in Syracuse for about two 
years, and then I undertook to arrange and plan 
the development of the conversion of the Syracuse 
General Hospital from a hospital when it merged 
with the Community General Hospital into a nursing 
home, and undertook to put a partnership together, 
to effect the conversion and to operate the nursing 
home. 

Q And about when was that sir? 

A The partnership -- well, I worked on that from earlyj: 

in 1964 until finally a partnership was formed in jj 
November 1964, consisting of Walker McKinney, 

Dr. George Simpson, Ted Metzger and myself. 

Q And was that partnership evidenced by any writing 

It 

to your recollection? 

A Yes, actually there were -- when we originally made 
our agreement we commited it to a written memorandum 
of understanding signed by the four partners, and 
that was I think November 1964. That was then 

){ 

codified in a limited partnership agreement in 
January 1965. 


Q Just stop there, that was before the November '65 
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agreement that Is in evidence? 

A Yes. 

MR. WELCH: Let me }ust 6tate my object!.! . 

Your Honor, to this business of the other age . . .nent 

as irrelevant, and 1 obfect to that line of quest- ) 

ioning. 

THE COURT: If it is irrelevant, let re -ae 
it. First let's offer it, make an offer. 

MR. SCACCLA: May the record show I have 
previously since about January 28 of this year 
furnished photostatic copies of this material to 
United States Attorney. 

THE COURT: That has nothing to do with it. 

Just mark it as the next exhibit in order. 

(Document marked Defendant's Exhibit E for 
identification.) 

THE COURT: You say it is irrelevant? 

MR. WELCH: May I see it? 

THE COURT: I will hear you up here, 1 don't 
see any relevance. 

(The following proceedings took place at the 
bench out of the hearing of the fury./ 

MR. SCACCLA: If I can he per mi tod to .uov, 
that there were three partnership agreement'. * a 
have one in evidence of that- !ocuT.e:.ta‘ lor nd I 

I 
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ay that on its r ace it complece, I ;ant the 

entire psrtnersh p agreement, the relation-hip -an 
only be spelled out by all the 'oc-rent rhnt v* 2 
have 

THE CO r JRT: You state the partnership is 
spelled out in three agreements? 

MR. SCACCIA: Yes, Your Honor, three writings. 

THE COURT: Let me see the three writings. 

MR. SCACCIA: This is one that is two. arc 
the third is In evidence. 

T.IE COURT: Mark that an- let me see it. 
(Document marked D fendant's Exhibit F for 
identification.) 

MR. SCACCIA: And there is absolutely nothing 
sai- abo-t salary until you get to the third one. 

iurn tc another subject, so I will have a 
chance to study them over the recess. 

(The following proceedings took piece in the 
presence and hearing of the iury.) 

3Y MR. SCACCIA: 

Q Mr. Fahey, in the interest of trial economy we will 
defer this at this moment and come back at another 
time during the course of the trial. In any event, 
can you cell the Court and jury about -- without 
making reference to the agreement of November '64 


I 




110 

Thomas M. Fahey, the Defendant, Direct. 

and January '65, :hose chat predated the November 

*65 agreement, cast you then describe the development 
of the partnership from the point at which I la«t -- 

MR. WELCH: jarce objection, Ycur Honor. 

THE COURT: I think it does get into the ares . 
we Just r.ivfc under advisement here. 

BY MR. SCaCCIA: 

Q All right, bearing ir. mi.no -- 

THE COURT- Turn to some ether phase. 

BY MR. SCACCIA: 

Q Can you describe to the Court and jury how the 

partnership went on, the construction, the date of 
the physical construction and when it opened for 
business and that sort of thing, that will take us 
through and around the exhibit. 

MR. WELCH: Again, Your Honor, it is all irre¬ 
levant to the -- 

THE COURT: I think it is lmr.iuterlal. 

MR. SCACCIA: There has been testimony here 
by Culotti and this is going to bear on Culotti, 
because as I remember Culotti*s testimony he testi¬ 
fied with respect to payments made before nnd during 
the indictment, years, and this is what 1 want to 
get into, if I may. 

THE COURT: I :;ee. 7ou are ristt.. Go ahead. 


i 
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Ova'/ .ltd. 


'lY riR. SCACCIh 


Q 


Please go on t 

.Ter. ww cngir.r. 5y ads oj original agreement *as 
N^veii -.r .. aid th*• we got into tn>? L_ 
partr.ershi,. of We operate-" under that ;c_ a 

yenr until December of ‘65. During ths* period of 
tine my responsibility was to obtain mortgage f r.- 
ancing from six participating banks in thr roiect, 
to make all the applications to the various regular 
atcry agencies involved in approving a nursing home 
facility, and particularly the conversion of an 
older building, coordinating with the architect and 
the builder in the planning of the rernovation, and 
thar went or. until about the middle of 1966. 
Actually all those factors came together in Septem¬ 
ber of 1966 when we got all the approvals and the 
financing necessary to begin the maior rannovation 
of the building, and that started in December 1966 
and proceeded into the middle of ’67. As ve got 
into construction 1 was coordinating, representing 
she owner's interest with the builder and coordinat 
ir.g the hiring the first staff of the organization, 
set up the department heads and setting down operat 
ing policies and that sort of thing. We commenced 
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operation in May of 1967 and became a furctio 
nursing home in that time. 

THE COJRT: In light of Culotti's testimony, 

I overruled the Government's objections to Exhibit 
19. Would you mark these othfrs. Defendant's E anc 
F, those are received. 

(Defendant's Exnibits E and 7 marked in 
evidence.) 

BY MR. SC.CCl \: 

Q And Mr. Fahny if yo i will lust take the balance 

oi the day and describe to the Court and jury your 
relationship b th Mr. Culotti or his firm, the 
gentleman who testified earlier in the day. 

A As part of any developmental role in put ing this 
project together very early in 1964 before meeting 
any of the partners, I recognized the potential 
of the conversion of the Syracuse General Hospital 
into a modern nursing home facility and undertook 
for several months to make arrangements with a 
builder, Mr. Culotti, an architect, Mr. Capacelli 
and the bank involved in the beginning of this 
thing and regulatory bodies and I ascertained that 
a corporation version could be effected, that the 
money could be obtained and I made an arrangement 
with Mr. Culotti if 1 were able to get the bank 
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financing 

Q Sc there is nc confusion, wool-5 that be Mr. 

Culotti Senior and nc - the Mr. Culotti that apr.e _> 
nd here teey? 

A Yes, row deceased, I made arrangeuer.es with !, i' 
that should I he able to put all the,:s r-.le- .. ; 
tagether plus obtaining financing in the f-rrs of 
operating capital, that he would get _.ne corstrcc* 
tion contract and I would during tre cc rsa oi 
doing all these tasks be working for Mr. Culotti, 
and that he would pay my salary during that inter¬ 
vening time. 

Q And did he do so? 

A Yes. 

Q And does that fairly describe your relationship 

with Culotti during the period you testified’ 

A The expense involved my salary would be charged as 
another kind of construction cost, as an ordinary 
xiiid of construction cost, as an ordinary cost of 
construction. 

Q By Culotti Construction? 

A Yes, that's correct. 

Q And does th-t fairly escribe your relationship 

with the Culotti Construction up to the opening 
of the nursing home in 1967’ 
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A Yes. 

MR. SGACCIA: Is this an appropriate tine 

THfi COURT: Yes, we will recess now until 
tomorrow morning at 9:30. I -- the air condition¬ 
ing here is so noisy it is better if we start a 
little earlier in the morning and leave a little 
earlier in the afternoon, so pleaae try to be 
prompt. Don't talk about the case with anyone, 
don't let anybody talk about it with you. Keep an 
open mind, wait until you have heard all the evi¬ 
dence and the Court's instructions. 

(Thereupon a recess was taken to June 7, 1974 
at 9:30 a.m. 
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THE COURT: Ail right, proceed. 

Thomas K. Fahey resumed the stand having 
been previously sworn. 

DIRECT EXAMINATION CONTINUED BY MR. SCACCIA. 

Q Mr. Fahey, picking up at a point yesterday when we 
made a slight detour, and just to make the point 
clear, I hand you Defendant's Exhibit E and F and 
Government's Exhibit 19, I hand them to you and 
would you briefly describe to the Court and lury 
what those documents are? How if at all they are 
related to the nursing home operation at that time: 

A Yes. As I said yesterday the four partners agreed 
among themselves on November 2'3, 1964 that we would 
form a partnership, and our general understanding 
as to how the relative interests of the partners 
would be in that partnership were reduced to this 
document here which was drafted. 

Q Would you read the little tag appearing on the face 
of it? 

A Defendant's Exhibit E. 

Q Y 2 S, thank you. 

A And this was a memorandum of what our understanding 
was as to what our partnership relations woclc be, 
ar.d we each signed it, we struck our deal. 

Q And does that bear a date? 


r 








/ 
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* 

A November 23, 1964. 

1* 

Yes, go or,, and then with respect to the next dc.j- 

! I 

ment? 


A Wa said that we would have to get this tc a lawv 2 r 


tr. be pur ir. i.egal language, and it was submitted 


to Mr. McKinney's attorney and we all agreed >e 


would write up the agreement. 


Q And would that have been Mi. ;-:ur.ay? 


A Mr. Murray. 


Q Please go on. 


A And he drafted this Exhibit F which is a limited 

i 

;! 

partnership agreement dated January 4, 1965, and 


we operated under this partnership agreement for 

| 

approximately a year. 

If 

", 

Q And then if -- what, if anything, nappened, sir? 

l 

A ^,1, this is in the year 1965, and we were apply- 

• 

i 

ing for our regulatory approval before our -- before! 


we could begin rennovation :f the nursing home, and 


the state insisted that -- they had made a rule that 


jl 

limited partnerships could not operate nursing homesj 


it had to be a general partnership, and they in- 


.sted that they would -just hold our operation -- 


| 

our application ir. suspension until such time as 


! 

we coniormea with that requirement. 


3 And you are referring to the State of New v crki 

I 








. 
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A Department of Social Services. 

Q Which has riles governing the licensing and admin¬ 
istration of nursing homes in tJtate or New Yore' 

A That ’9 correct. 

Q Plea«“ continue. 

A Well, we decided that is what we had to do, we had 

to do it, and at that time we had an attorney in 

Syracuse who was doing some work for the partnership 
in conjunction with the application that we had tc 
fill out and that sort of thing, Mr. John Gaiiagner, 
and the partners agreed among us that we would Just 
change all the intents of this limited partnership. 

Q Referring to Defendant’s Exhibit D, you have to 

t 

refer to that. 

A Exhibit F, that a new partnership agreement would 

have to be written and a general partnership agree¬ 
ment that we wanted / " ' this to be 

carried forward to » . - rship agreement, 

and Mr. Gallagher of a general part¬ 
nership agreement ai mitted it to Mr. Murray, 

Mr. McKinney's attorney, which crea ed some problems 
because the partners had agreed among themselves 
that the intent of the limited partnership would 
be carried forward into this one, and Mr. Murray 
insisted -- 

i 

♦ 
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Q You r-u> this out you . 1-3 r ab: .■ Ixrir si 

..artnei t'r.i, agreement marked. £ in evidence, the 
limited partner hip agreement? 

A 1;^5, Jft-uar ; 63, the intent of Exhibit F would 
be carried forward tc Government Exhibit 19, 
is the general partnership agreement. That create 
some problem. That was the agreement among the 
partners, but Mr. Muasy made a rather substantial 
change in this agreement which I strenuously refused 
to 

Q Referring to Government's 19? 

A Yes. 

Q Would you tell the Court and jury brief 1 .v what the 

nature of those objections were as stated to counsel 
McKinney? 

MR. WELCH; I renew my obfection, this is all 
irrelevant. 

MR. SCACCTA. If it please the Court -- 

THE COURT: Overruled. 

BY MR. SCACCLA; 

Q Please go or. Mr. Fahey. 

A That the specific thing was in the limited partner¬ 
ship agreement, Exhibit 19, I was entitled to 45% 
of the depreciation in this partnership. When this 
was changed to the general partnership agreement, 
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Exhibit 19, Hr. Murray inserted a n:w Article l 
giving all the depreciation to Hr. McKinney and 
Dr. Simpson, and this created a real problem between 
us, and 1 strenuously rblectet- o it. ••£ R-et -u 

^ Murray's off».C 3 ip hew Yoric somewhere e-t—.»d 
the 16th of November 1965 and had a real blowup 
over this thing, an Mr. Hurray said that at this 
point in time Mr. Gulotti had been -- a coasitnerr- 
was made by Mr. Culotti, he had put a lot of tix-r 
into planning the rennovation, the architect I had 
lined up had spent a year in working with me on the 
rennovation plans, and they had a lot of expense 
tied up in this thing and if this proiect fell 
through at this point they would be out, and Mr. 
Murry said that McKinney will pull out unless you 
agree to this thing, and with those factors In mind 
I had no choice but tn sign the agreement. 

Q Referring to Government 19? 

A Y 3 s. 

Q And then what if anything happened thereafter, sir? 

A That was the first disagreement we had among our¬ 

selves as partners, but then we proceeded and we 

&ot _ my objective was to get the place rennevated 

and opertd, and we proceeded on to get the thing 


lired up. 
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ren .■>: ' n opened, • - *•’- pro i'.. u- 1 . cm 

Yen so i . 1 d o. r jr ’.ouLd get . *6 ' j~: 

m'.nt f ?-ti t r ■ : ;et i f !r.c . t,-. hac gen. 

art rsi.if il,- t • ■ >•’,« - , .•'r«jr , i -,.»c ;~t 

ji t..e .< w_ got n*l -v . i ale, 

acq.-.li'Si! title, t the overt'/ o fecte* per • J .>6- 
sn.t be^i.t reariovc:.o ; the next •fay. # • . . 

thing there were o p robin; bet' ee * -t : 

st all, i" fact <r ^’tr> all working re r 
goal until the r novation was in y. egress an*, the 
costs organ to mount cn the thing, and hr. McK • e, 
began to oecoroe unhappy with the general p-.rt r.ership 
agreement, Exhibit 19. 

Q .'e« , and what did he sty ii anything with respect 
to it? 

MR. WELC;' If Your u-ncr ple£«e, what Mr. 
MoFirney .aid is r.ll hearsay. 

THE CO'JRT • Sustained. 

BY HR. SCACCIA; 

Q Girt pass on, Mr. Fahey, describe ;hat happened 
thereafter. 

/*> Ar the construction cor.-aerc^c and the costs t egan 
to rise or. it, we hat some discussion.,: about 
changing the partnership agreement, and this cam* 
up frequently, ard we would be discussing ttie 


I 
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back and forth throughout the tail end of the 

construction period and Into -- 

MR. WELCH: May I renew my objection, the 
subsequent discussions, the exhibit speaks for 
itself, it is a contract binding on the parties 
signing it, any subsequent discussion is irrelevant. 

THE COURT: It would be except you opened the 
door, didn't you? Overruled. 

BY MR. SCACCLA: 

Q Please go on Mr. Fahey. 

A During the year 1967 the construction ended around -- 
we opened our doors to operation in May, and i was 
completely -- there wasn't much discussion during 
that period of time about these partnership matters, 

I was concerned with getting the thing operating 

s 

and getting going. We finished our first operation 
year the erd of '67 and we were going to have -- 
that was a loss year, and we were anticipating a 
profitable year for '68, and that opened the door 
and we had kind of like an annual meeting in January, 
of '68 among the partners at the nursing home and 

MR. WELCH: Your Honor, I object to this 

II 



testimony. May we approach the bench and he heard 
on this question please? 
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THE COURT: Do you have anything to say you 

haven't already said? 

MR. WELCH: Yes, I think I do. 

THE COURT: All right. 

(The following proceedings took place at the 
bench out of the hearing of the Jury.) 

MR. WELCH: If Your Honor please, Your Honor 
ruled against us. The Government opened the door 
a8 to Mr. Fahey with the Culotti Construction 
Company 

THE COURT: That was not my ruling, my ruling 
was you got into post-indictment years, and once 
you do that then he can do it, why these were diff¬ 
erent or why they were similar, you opened the 
door to post-indictment years, so that is the 
problem. 

MR. WELCH: But this testimony has nothing to 
do with the '68 return. 

MR. SCACCIA: It certainly does. 

THE COURT: It may not have anything to do 
with the '68 return and it may, how do I know? 

MR. WELCH: If Your Honor please could we 
have some ruling from Your Honor before we get 
into a side trail? The question was -- 

THE COURT: I think, Mr. Scacci.^, that you are 
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going very wide to demonstrate what t he income 

arrangements were. Beyond that It seems to me 
this is largely immaterial. 

MR. SCACCIA: We are getting right to it. 

THE COURT: Well, get to it, it is taking too 

long. 

MR. SCACCIA: We have to explain why the two 
returns were filed in '68, and the Government put 
that proof in, we are laying the foundation. 

THE COURT: I don't see why you have to prove 
that, there is no doubt about it. 

(The following proceedings took place in the 
hearing of the jury.) 

BY MR. SCACCIA: 

Q I am trying to recall what Mr. McKinney had testified 
to during his testimony, Mr. Fahey, as I recall the 
letters and agreements with respect to paying the 
partners occured on or about September 6, 1967, can 
you tell the Court and jury as to whether there were 
any meeting or discussions at about that time or 
preceding that time having tc dc with payments? 

A Yes, chere were. In Kay through September of 1967 

and culminating in some letters of emplrypnt ir. 1967 
the partnas among curselves agr- j rd that we would all 
be drawing money from the partnership for services. 




A 





124 

Thomas M. Fahey, the Defendant, Direct. 

I was to act as the Administrator, that was clear. 

McKinney was to act ->s the Financial Director, and 
Dr. Simpson was to be our Medical Director. We 
were all to draw salaries in those capacities, and 
we agreed among ourselves that those would be treat¬ 
ed as advances against our future profits. 

Q And with respect toMr. McKinney, is that what you 

are telling us Mr. McKinney testified to yesterday? 

MR. WELCH: If Your Honor please, the Jury 
heard Mr. McKinney testify. 

THE COURT: Sustained. 

BY MR. SCACC1A: 

Q In any event, given that, and that culminated in 
'67 with respect to all four partners? 

A Nc, Mr. Metzger was not included. Dr. Simpson, 

Mr. McKinney and I. 

Q Now taking you to 1968 at about the time of the 

January conference, would you tell the Court and 

jury as to whether anything was touched on with 
i 

respect to the pay or the draws or the advances 
or remuneration to anyone oi the three partners." 

A In the January meeting we agreed that we were going 
to change the partnership, we agreed that w: a^i 
had an interest in .'hanging tae partnership agree¬ 
ment and striking a ne v or.i. We all unhappy 
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with it. 

| 

Q That was the contention as of January '68? 

A Yes, we wanted to codify the changes in the payment 
arrangements we had between us. 

Q All right and now I will hand you directly Defendant's 
Exhibits B, C and D, Mr. Fahey, and ask you to tell 
the Court and Jury as to the manner and method in 
which you received those documents, if you did? 

A These documents are -- I think in one or two years 

they were hand delivered to me at the time at the 1; 

i| 

nursing home, one year mailed to my residence. 

I 

Q By whom? 

A By our Accounting Firm, Ernst & Ernst and -- they 
are a partnership return form for the years 1965, 

1966 and 1967. 

Q And were they delivered to you in just that form 

I 

that they are marked as an exhibit here except for 
the markings put on by the Clerk? 

* y«. ; 

it 

Q And you teli us, Mr. Fahey, what did you do when 

you received each cf those returns, particularly for" 
the ,. j and '67 years? 

A Well, there were copies included also for the other 

partners. 


Q Who distributed the copies to the other pa "triers, 
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you know? y 

I did, and there is instructions here to do several 
things, one to file the returns with the U. S. 
Government, that was one instruction and instructing 
us there is no tax due with the return, and instructf- 
ing us what to transfer over to our individual 1040, 
our individual tax returns. 

MR. SCACCIA: May I read that short paragraph 
to the Jury? 

I 

THE COURT: Sure. 

MR. SCACCIA: Reading from Exhibit B, Defendant's 

!i 

Exhibit B, a letter from Ernst 4 Ernst dated March 

ii 

17, 1966 addressed to Mr. Thomas Fahey, 415 
Stratford Street, Syracuse, New York: "Dear Mr. 

Fahey: We enclose in duplicate U. S. Partnership 
Return of Income of Walker McKinney Associates for 
the period from January 4, 1^65 to December 31, 

1965. The original should be signed and dated by 
a partner and forwarded to the Internal Revenue 
Service, Buffalo, New York 14202 in sufficient time jj 
to reach that office on or before April 15, 1966. 

The form marked 'Taxpayer's copy' is for your files. 
There is no tax return -- there is no tax due with 

ii 

this return. Each partner should include in his 
1965 U. S. Individual Income Tax Return the less 


I 


i! 


T 
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shown the -- shown opposite his name In Schedule 
K column 4. A xerox copy for each of the partners 
entitled to a loss deduction la also enclosed. 

Very truly youre, Alan E. Boers, Manager," and then 
enclosures. 

Defendant's Exhibit C, letterhead of Ernst & 
Ernst dated February 14, 1967 addressed to Mr. 

i| 

Thomas Fahey, Vu7k*r McKinney Associates, 205 
Midtown Plaza, Syracuse, Mew York. "Dear Mr. Fahey 
We enclose In duplicate U. S. Partnership Return of 
Walker McKinney Associates for the year ended 

!i 

December 31, 1966. The original should be signed 
and dated by a partner and forwarded to the Internal 
Revenue Service, Buffalo, New York 14202 in suffic¬ 
ient time tc reach that office on or about April 15, 
1967. The form marked 'Taxpayer's Copy’ is for 
your files. There is no tax due with this return. 

I 

Each partner should Include In his 1966 U. S. 
Individual Income Tax Return the amounts shown 
opposite his name and Schedule K, column 4. A 
xerox copy for each of the partners is also er.clos- 

. s 

ed. Very truly yours, Alan E. Boers, Partner." 

Defendant's Exhibit D is a letterh ad of 
Ernst & Ernst dated April 2, 1968, addressed to 
Mr. Thomas E. Fahey, Castle Rest Nursing Home, 
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116 East Castle Street, Syracuse, New York, 13205. 

"Dear Mr. Fahey: We enclose in duplicate U. S. 
Partnership return of income of the Castle Rest 
Nursing Home for the year December 31, 1967. The 
original should be signed and djfed by a partner and 
forwarded to the Internal Revenue Service, Buffalo, 
New York, 14202 in sufficient time to reach that 
office on or before April 15, 1968. The form marked! 
'Taxpayer'8 Copy' is for your files. There is no 
tax due with this return. Each partner should in¬ 
clude in his 1967 U. S. Individual Income Tax Return 
the amount shown opposite his name and Schedule K 
column 4. The partner's attention is also called 
to lines 2 and 3 of Schedule K which indicates the 
basis of partnership property subject to investment 
credit computation on the respective retamp. A 

j 

xerox copy for each of the partners is also enclosed,, 

it 

Very truly yours, Alan E. Boers, Partner." I ask 

I 

you Mr. Fahey as to just what did you do with those e 

I 

exhibits in the course of the preparation of your 

s 

1966 and 1967 income tax returns, tell the Court 

H 

and jury? 

Well, in order to prepare my income tax return I 
got out all my doctor's receipts and W-2 forms for 
any wages that I had, my wife was employed curing 
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this period of time, her W-2 form9, all our sub¬ 
stantiation on deductions and that kind of thing 
and these returns and I had them all laying out on 
the table, and I looked at the partnership return, 

I read the instructions and I did exactly what the 
instructions told me to do. 

Q Now with respect to the 1966 return, taking Exhibit 
C, Defendant's Exhibit C, will you turn to the 
place marked Schedule K column 4? Do you find it 
s ir? 

A Yes, sir. 

Q And can you read to the jury just what the entry 
is there? 

A Well, for Walker McKinney hi E. 8th Street, New 
Ycrk, column 4 says "loss $12,875.50; Theodore 
Metzger 206 Fellows Avenue, Syracuse, blank, 

Thomas Fahey 415 Stratford Street, blank, George 
Simpson, M.D., 592 P~rk Avenue, East Orange, New 
Jersey, $272.15 loss. Total in cdumn four, loss 
$15,147.65." 

Q And with respect to Government's ExhiMt 1, which 

is your 1956 income tax return, there is no' question 
that your signature is on there and that is the 
return you prepared and filed with the Government, 
isn't that conrc t, sic? 
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A That's correct, yes. 

Q And now handing you Government Exhibit 2, your 

1967 return, there is no question but that that is 
your return prepared and signed by you and filed 
with the Government, isn't that so? 

A That's correct. 

i| 

Q And with respect to the preparation of Government 
Exhibit 2, the 1967 return, will you tell the 
Court and Jury as to how you went about preparing 
it? 

A Well, actually I did both these years together, I 
filed '66 and '67 in March or April. 

Q Do I understand 

A (Interrupting) April 15, 1968 these are -- these 

it 

were both filed together, so I had all these things 
laying out on the table tog-ther. 

Q Would you explain that to the Court and Jury, please, 

ji 

how was it you were pr^nring both the '65 and '67 
income tax returns in or on April of 1968? 

A Well because of all this confusion we had about the 
distribution of profits among the partners, and the 
changes we were going to make in the partnership 
agreement, there was just too nueh confusion at the 
end of '66, we weren't operational yet, we were 


opening o ir doori, to business. Hay 1 , there wis just 
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n 

so much confusion about our relative partnership 
Interests that I didn't file it, I figures It would 
be better to wait until we resolved our negotiations 
that we were going through. 

And then what if anything did you do with respect 
to the exhibit D, the Ernst & Ernst letter and 
partnership return In the course of preparation of 
your 1967 tax return? 

Well, the same as '66, they were both together, I 
read the instructions and I did exactly what the 


Instructions told me. 

Si 

Are the instructions the same for the year '67a 

4 

as it was for 1966 Insofar as you are concerned? 

There is a change in the information, those partners 
that had investment credit, but as far as mine is 
concerned, it is the same. 

ji 

Would you then turn to the column 4 of Schedule 
K in that exhibit and read to the jury what it shows? 

j 

It is even hard to find Schedule K — Schedule K, | 

JJ 

column 4 -- well, I have to relate the rames which 

i 


are in column one to the amounts th.it appear 
opposite in column 4. 


All right. 

li 


Walker McKinney -- no, that is the investment 
credit, column 4 refers to Partner A, which is Walker 
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McKinney, loss $180,285.30; partner B, Theodore 

Metzger, blank;; Partner C, Thomas Fahey, blank; 
Partner 0, George Simpson, M.D., $31,815.06, total 
loss $212,100.36. 

Q And do you say, Mr. Fahey, that in the preparation 
of your 1966 and 1967 tax returns you followed 
specifically and to the letter the written instruc¬ 
tions given to you in Exhibit C and D? 

A Absolutely. 

Q Now Mr. Fahey, I am going to ask you a very frank 
direct, blunt question, at any time did you Intend 
in any way to defraud or cheat the Government in the 
preparation of the '66 or '67 tax returns? 

A I did not. 

Q You say that, because as you sit there under oath -- 

A (Interrutping) So help me God. 

Q Now after the filing of those returns, Mr. Fahey, 

did there come a time when you were interviewed 
and contacted by members or representatives of the 
Internal Revenue Service with respect to those re¬ 
turns in your he ids? 

A Yes. 

Q Can you recall when? 

A Yes, in July of 1970 I got a telephone call trot 

Mr. Wilton of the Internal Revenue Service. 
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Q The gentleman seated at the counsel table with Mr. 
Welch here? 

A Yes. 

MR. WELCH: I would like to object to this 
line of questioning as irrelevant. 

THE COURT: Sustained. 

MR. SCACCLA: I have no further questions of 
this witness -- excuse me, I have one more question 
if I may, Judge. I forgot to ask you, Mr. Fahey, 
as to whether it was you who signed the partnership 
returns and filed those partnership returns with 
the Government, those exhibits? 

A Yes, I did. 

MR. SCACC1A: I have no further questions. 

Thank you. 

CROSS EXAMINATION HY MR. WELCH: 

Q Now then, Mr, Fahey, I might hand tc you Defendant's 
•xu^bitt C and D from which you were just testify¬ 
ing a moment ago. Would you tell the ladies and 
gentlemen of the jury -- well, first of all does 
t exhibit include with it a copy of the 1966 
return and 1967 return of the partnership? 

A Yes, it do’s, the partnership return that I filed 

with the Government. 

H.ght. Now then, that letter, does it not state 
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Thomas M. Fahey, the Defendant, Cross, 
that each partner should Include in his '66 individ¬ 
ual income tax return amounts shown opposite his 
nama in Schedule K column 4? 

A That's correct. 

Q Does that letter say anything about column 6? 

A No. 

Q Does the letter as to 1967 say anything about 

column 6? 

A No. 

Q Would you direct your attention to the partnership 
return please? 

A Which one? 

Q Schedule K. Let's start with 1966, Schedule K, 

colimn 6, what is reflected in column 6 Schedule K 
in the 1966 partnership return? 

A The heading of column 6 is "payments to partners, 
salaries and interest." 

THE COURT: I am sorry but the jurors from 
back there can't hear what you are saying, it 
might be a very interesting tete-e-tete, but with 
you and Mr. Fahey and nobody else can hear it. 

BY MR. WELCH: 

Q I am sorry, keeping your voice up good and loud 
so all the ladies and gentlemen of the jury can 
hear you, you were telling the ladies ~nd (’Pit.finieri 



I 

<v 


135 

Thomas M. Fahey, the Defendant, Cross, 
of the jury what Is reflected In Schedule K 

column 6. 

A Yea, Schedule K which la another section of Schedule 
K column 6, payments to partners, salaries and 
interest, line 14 page 1 — you want me to go throu 
the whole thing? 

Q Well, on that column are there any figures listed? 

IKE COURT: This is cross examination, T think 

you can say -- you can save time and clarify the 

( 

questioning if he -- if you lead the witness. 

BY MR. WELCH: 

Q Thank you. Your Honor. Mr. Fahey, isn't it true 

that in column 6 of Schedule K of that 1966 return 
there is a figure there and only one figure under |, 
that "payments to partners" "salary, interest," 
that is after partner C, is that correct? 

A Yes. 

Q Which partner is partner C? 

A That is me. 

Q Now then that letter of Instruction — 

A (Interrupting) I am sorry, I made a mistake, 

it i 3 stated again below, there is another figure 
in there. 


8h 


Q In colum 6? 

A Yes, sir. 
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Thomas M. Fahey, the Defendant. Cross. 

Q What is that figure? 

A $14,999. 

Q All right, now next to your name what la the 
figure listed? 

A $14,999. 

Q I am sorry, I didn't hear you. 

A $14,999. 

THE COURT: That Is listed as what? How is 
the item listed, how is it labeled? 

THE WITNESS: Column 6? 

MR. WELCH: Yea? 

A "Payments to partners, salaries and interest. 

THE COURT: It shows you receiving salary and 
interest in the amount of $14,999, is that correct? 

THE WITNESS: Yes, sir. 

THE COURT: All right. You understand that 
is your salary and interest in the partnership? 

THE WITNESS: That's correct, sir. 

THE COURT: All right. 

BY MR. WELCH: 

Q And at the time you prepared your individual income 

tax return in 1968 for the year 1966, you had that 
partnership return that you just referred to ir 
front of you, isn't that correct? 

Yes, ir. 


} 

1 


A 
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Thomas M. Fahey, the Defendant, Cross. 

Q Now if you direct your attention to the next 

exhibit referring to the year 1967 please? 

A Exhibit D. 

Q Look at the partnership return schedule K, column 
6, isn't column 6 -- 

A (Interrupting) I haven't been able to find it yet 

’ 

there's about six pages. 

jj 

Q I am sorry. 

A I found it. 

Q All right. Now directing your attention to column 
6 , not column 4 but colunu. 6, is that also labeled 
"Payments to partners, salaries and Interest”? 

A Yes. 

jj 

Q And isn't there a figure listed in there for only 

i 

one partner? 

A Yes, but it is listed twice. 

ii 

Q But the figure is only as to you, isn't that correct 
A Yes. 

Q How much is that figure paid to you by the partner¬ 

ship that year? 

A $11,666.62. 

Q And did you have that partnership return in front 

of you when you prepared your inJividual income tax 
return for the year '67? 

A I din. 


138 


a 


Thomas ivt. Fahey, the Defendant, Cross. 

* . 11 
Q Now Mr. Fahey, I hand you Government 8 Exhibit 19 

in evidence which is the article of partnership 

of the partnership dated November 16, 1965, is 

that correct? 

A That's correct. 

Q Directing your attention to the last page of those 
articles, does th?t contain your signature? 

A Yes. 

Q Did you agree to these articles of partnership? 

A I did. 

Q I am directing your attention to Article 7 please, 
does that reflect that you are to be paid $20,000 
salary from the partnership? 

A Yes. 

Q Mr. Fahey, did you file amended returns for the year 
'67 and '66? 

I 

A No, I did not, I asked if I could — 

il 

Q (Interrupting) Please respond to the question, 

I 

don't volunteer. Now Mr. Fahey, during the years !| 

I 

1966, 1967 or up until April 1968 when you filed 
those returns, at any time lid you ever specific¬ 
ally ask Mr. 3oers or Mr. Foody how you should 
treat column 6 on your own individual income tax 
returns? 


o 










Thomas M. Fahey, the Defendant, Cross. 

Mr. Fahey, I am handing you what has been received 

in evidence as Government's Exhibit 25, which is 
the U. S. Partnership Return for the year 1968, 
and attached thereto is a copy of another trans¬ 
mittal letter signed by Mr. Boers who testified 
here yesterday, dated March 28, 1969 addressed to 
you. Have you seen that letter or the original of 
that letter? 


Did you receive th*t letter? 

Yes, I did. 

It 

MR. WELCH: If Your Honor please, may I read 
the relevant portions cf the exhibit? 

THE COURT: Yes. 

MR. WELCH: Addressed to Mr. Thomas Fahey: 

"There is no tax due with this return. Each partner 1 

i 

should include in the 1963 individual income tax 
return the amount shown opposite his name in Schedulp 
K, column 4. Partner's attention is called tc column;, 
2 of Sche’ule K. Now Mr. Fahey, did you have 

that transmittal letter from Mr. ?,oers when /ou 
prepared your 1968 individual tax return? 

I did. 

Now Mr. Fahey, if I can first direct your 'ttention 
to 1968 U. S. Partnership Return that was attach:- : 
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Thomas M. Fahey, the Defendant, Cross, 
to that transmittal letter, Schedule K please? 

A Schedule K? 

Q Yes. Allright. Now I direct your attention to 

column 4 referred to in the transmittal letter, is 
there any figure listed after your name under losses 
in column 4? 

A No. 

Q Does it say none or zero? 

A It says none -- oh, wait a minute, column 4, I am 

sorry, it says none after my name. 

Q Now -- 

A (Interrupting) Pardon me, there were no losses 

that year. 

Q May I ask the questions? 

MR. S'ACCIA: I oblect, if the witness wants 
to correct his testimony -- 

THE COURT: Well, it is not correcting it, it 
is volunteering. You can redirect, 

BY MR. WELCH: 

Q Now Mr. Fahey, if you would please, I direct your 
attention to column '5 of that Schedule !' of th"t 
partnership return for 1961’, is there a f'gura 
listed there after your name" 

A There is. 

Q And what is the labeling of col urn 5? 
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Thomas M. Fahey, the Defendant, Cross. 

A Payments to partner, salaries and interest. 

Q And how much does that return show you paid? 

A $21,000. 

Q All right, if you will now take a look at exhibit 
8 which I have Just handed to you, Government's 
Exhibit 8, I Just handed to you a second exhibit, 
Government's Exhibit 8 — I am sorry, I am now 
handing you Exhibit No. 8, is not that your — 
excuse, isn't that your 1968 individual income 
tax return? 

A It is. 

Q Did you prepare that return yourself? 

A I did. 

Q Now when you prepared that 1968 return did you 

have that transmittal letter from Mr. Boers that 
you just testified to? 

A Yes. 

Q Referring to the partnership return for '68? 

A Yes, I did. 

Q All right. I would like to direct your attention 

to Schedule B -- 

MU. SCACCLA: Excuse me, is that B? 

MR. WELCH: B, part 3. 

THE '.JUNESS: Yis. 

BY MR. WELCH: 


v 



\ 
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Thomas M. Fahey, the Defendant, Cross. 

Q 

Isn't thst Labslad "Income or losses from partner- 



ship estates trusts and small business corporations" 

> ! 

A 

It is. 


Q 

And what figure do you list there? 


A 

$21,000. 


Q 

Under what column? 


A 

D. 


Q 

That is the Income column? 

| 

A 

Income or loss. 


Q 

All right, does It have parenthesis around It or Is 



It without the parenthesis? 

1 

A 

Without the parenthesis. 


Q 

Does that indicate a loss or Income? 

| 1 

A 

It Indicates Income. 

! 

! 

I 

Q 

All right, and what Is the source of that Income In 



1968? 

1 

A 

Castle Rest Nursing Home. 


Q 

So you reported the $21,000 on the '68 Individual 

| 


return? 


A 

That's correct, I reported $21,000 Income in the 



1968 return with the Castle Rest Nursing Home as 

1 

t 


the source of Income, yes. 

| 

Q 

Mr. Fahey, that 1968 return that you have Just re- 

t 


ferred to, when did you sign that return? 

1 

| 

I 

A 

May I look at it? 

0 1 
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Thomas M. Fahey, the Defendant, Cross. 

Q Yes. 

A April 15, 1969. 

Q Did you file it shortly thereafter? 

A I would assume I filed it the same day. 

Q Now in that return in which you included $21,000 

income from Castle Rest, you signed that April 15, 
1969, is that correct? 

A That's right. 

Q Now you heard testimony yesterday from Mr. Laura 

Post who audited your '67 return in June '69, is 
that not correct? 

A I don't recall what she said, but if that is what 
it was I will accept it. 

Q Do you recall the audit being any other time than 
June '69? 

A No. 

Q And did you tell Mrs. Post about your income from 
the Castle Rest Nursing Home? 

A I had no income from the Castle Rest Nursing Home, 

not in those years. 

0 

THE COURT: Do I understand you, Mr. Fahey, to 
say that you did not receive the $14,999 from <-his 
partnership in 1966? 

THE WITNESS: -'o, sir, I receive it out it 
was not taxable income. 







Thomas M. Fahey, the Defendant, Cross. 

BY MR. WELCH: 

Q Mr. Fahey — 

A (Interrupting) Because the partners had agreed 
they would be draws. 

THE COURT: You received the money? 

THE WITNESS: Yes, sir. 

THE COURT: But you say you received it against 
your partnership share as a draw against -- 

THE WITNESS: (Interrupting) Future profits, 
yes, sir. 

THE COURT: And that is also your position 
with respect to the next year? 

TV: WITNESS: Yes, sir. 

BY MR. WELCH: 

Q Mr. Fahey, did you testify that it was your under¬ 
standing that Dr. Simpson and Mr. McEinney would be 
recdy^ng draws against future partisrship shares in 
the years '66 end '67? 

A Yes. 

Q All right, if you will take a look at the two ex¬ 
hibits 1 have just handed you and show the ladies 
and gentlemen where on the U. S. Partnership Return 
File for '66 and '67 Dr. Simpson and Mr. McKinney's 
draws against the partnership are reported as is 


yours. 
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Thomas M. Fahey, the Defendant, Cross. 

MR. SCACCIA: I am aorry, I have trouble foil 
lng that question. 

BY MR. WELCH: 

Q Perhaps 1 can rephrase it -- 
THE COURT: Rephrase. 

BY MR. WELCH: 

Q Your contention apparently is that the income you 

received from the partnership was something called |! 
a drew from the partnership, is that correct? 

A That's correct. 

Q And you Just testified that Dr. Simpson and Mr. 

11 

McKinney also received such draws, is that correct? 

A That's correct. 

p 

Q What you contend is a draw is reported on those two 
partnership returns, is that correct? 

A Ye8, u 

I 

Q Where on those partnership returns are Dr. McKinney's 
eforts of those draws? 

A In Schadule M. 

Q Well perhaps you could point rut to me where on 

Schedule M it is. 

\ 

A Which year did you want? 

Q Lot's start with 1966. 



A 


It is Included in all these figures, I don't know 
the specific amount but it is included within the 
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Thomas M. Fahey, the Defendant, Cross, 
figure* In that entire schedule. 

Q Is that the same t - the 1967 return, that It is 
incl uded in Schedule M? 

A I will check* I will have to check, because they 
changed these returns during these years, too., 

MR. SCACCIA: I have having difficulty, counse 
perhaps if you would step back. 

BY MR. WELCH: 

Q Where In the 1967 return are Dr. Simeon's and 
Mr. McKinney's draws? 

A In Schedule M. 

Q But yours is in Schedule K, is that your testimony? | 

A Schedule K, column 6. 

Q Now Mr. Fahey, you heard testimony yesterday from 

Mr. Boers concerning F1CA or Social Security with¬ 
holding hi "ing been withheld from your 1966 partner- 1 ; 
ship salary? 

A Yes, I did. 

Q Is it true that the partnership did initially hold 
some amounts of FICA withholding? 



A That's correct. 

U 

Q Is it true that you filed a claim in behalf of the 

partnership for the return of that FICA withholding? 
A I don't recall whether I filed it or Mr. Boers did. jj 
He prepared it, I may have filed it. 
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Thomas M. Fahey, the Defendant, Cross. 


Mr. Fahey, I am handing you Govarnmant'a Exhibit 


26 In avldanca which you did examine yesterday befor 


it ws; moved into evidence, isn't that the pencilled!! 


copy or the accountant's rough draft or draft of the 


claim for refund of the FICA? 


That's correct, yes. 


Now isn't it true you stipulated yesterday that you 


did in fact sign and file that 843? 


I don't know, Mr. Scaccia handled those things with 


you and I am not sure, 


MR. WELCH: May I have this marked as a 


Government's Exhibit? 


(A document marked Government's Exhibit 27 for 


identification.) 


Mr. Fahey, I hand y a what han been marked Govern¬ 


ment's Exhibit 27 for ld*“.v if icat" on which appears 


to be correspondence oetween yci and the Internal 


Revenue Service concerning a form 843. Now if I 


can dir - your attention to the photocopy attached 


to this exhibit and ask you to examine that for a 


moment? 


May I read the entire exhibit so I know what I am 


talking about? 


Surely. 


A Did you want me to refer to the last page of this? 


**% 

< 


148 

Thomas M. Fahey, the Defendant, Cross. 

Q Have you had an opportunity to read the whole 

exhibit? 

A Yea. 

Q Referring to the last page attached thereto, what 
appears to be a photocopy of an original document 
merited "Taxpayer's Copy" la that a photocopy of 
your signature? 

A Yes. 

Q All right, so then did you sign an 843 claim for 
refund? 

A This refers to both FICA and income tax withholding, 
this letter. 

Q The first letter refers to FICA and income tax 
withholding? 

A It was erroneously withheld, yes. 

Q Form 843 refers to the FICA, is that correct? 

A Pardon me? 

Q The last form 843, does that refer to the FICA, the 
Social Security? 

A Yes. 

Q Did you file that with the Internal Revenue Service? 

A l did. 

MR. WELCH: If Your Honor please, may I move 
that Into evidence? 

MR. SCACCIA: I have no objecti^n. 


r 
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__ Thomas M F ahey. the Defendant, Cross. 

THE COURT: Received. 

(Government's Exhibit 27 marked In evidence.) 

BY MR. WELCH: 

Q Now Mr. Fihey will you tell the ladles and gentle¬ 
men of the Jury whether or not the partnership was 
ever repaid that initial PICA withholding? 

A I can't tell from this, but to the best of my 

recollection, yes, the partnership was refunded the 
withholding. 

Q Now If you will tell the ladies and gentlemen of 

the Jury, the claim is for what amount, the claim 
for refund? 

A The claim for refund Is $554.40. 

Q And in the rest of the form does It Indicate part 
of that Is something to the partnership and part to 
the employee, Mr. Thomas Fahey? 

A It doesn't say employee, can I read It? 

Q I have no objection. 

A "The partnership erroneously withheld FICA tax from 
the salary of Thomas Fahey, a bona fide partner In 
the firm in rh.e amount cf $277.20. Remitted with 
9 “'*' &ur was r; * matching contribution of $277.20. 
Forms 941 were filed for the quarters ending June 
3G, 66 and September 30, '66. Since the partner 

is . (,u. .d to and must pay a e'clf employment 
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Thomas M. Fahey, the Defendant, Cross, 
refund of the erroneous amount of $554.20 Is 
requested." TVie covering letter says that the 
FICA was erroneously withheld from draws of a 
partner and erroneously deposited. 

That money was withheld by the partnership, the 
$277, the rest by the taxnayer? 

No, the partnership paid thu entire amount and 
withheld $277. from me erroneously. 

So that half of that claimed refund is the partner¬ 
ship's? 

That's correct. 

Now in addition it says here --then you just read 
that since the partner is required and will pay 
self employment tax, refund of the $554.40 is 
requested, isn't that what it says there? 


Isn't that your signature on that form’ 

That's right. 

Well how, Mr. Fahey, did you -- there is also a 
claim claiming erroneously withheld income tax? 
That's right. 

Do you know how much was err ne-usly -ithb'-: In in 

1966? 


I donft recall, I think it w >6 irouod $l,u 60 . somet h *fS 
in the neighborhood r~ . OOP. 


: 


t 
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Thomas M. Fahey, the Defendant, Cross. 

Q Let me ask you, did you hear Mr. Boers say yesterday! 
concerning the preparation — did you him hear him 
testify concerning the preparation of a W-3 for the | 
claim for that withholding? 

A That was no claim for any withholding. 

Q Did you hear Mr. Boers testify that he had prepared H 
one for you? 

A But he . In't testify It was a claim for any with- I 
holding for any refund. 

Q Let me ask you this, you recall Mr. Boers testifyingj 
about preparing a form W-3 for you? 

A Yes, I do. 

MR. SCACCLA: I am going to object, I think he i 

I 

is going far afield on cross examination on matters j 
that re illy are the jury's province as to -- 

THE COURT: I sustain that on the last questiorjj. 

■ 

Strike It, it Is argumentative. 

ji 

MR. WELCH: 

Q Mr. Fahey, did you ever file a claim for the return j 
of that Federal withholding? 

-i 

,i 

A fou know, I frankly don't remember whether I ever 

, ■; 

did or not, I lust don't, there is ny way to do it -V- 
Q (Interrupting) Weil -- 

I 

(Interrupting) There is no refund rlaic form, I 

f*"»ok.y today don t 'enow whether in ary sabeequar;' 




A 
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Thomas M. Fahey, the Defendant, Cross, 
tax returns that amount — 

Q (Interrupting) I asked If you recall ever filing 
the claim for tha refund' 

A I am trying to answer your question to tha bast of 
my memory. 

Q Did you file such a claim? 

A No, I don't know, I think I may have in my subse¬ 

quent tax returns, I think I may have,the trouble 
is there is no claim form. 

Q All right, thank you, Mr. F..hey. Now Mr. Fahey 

o 

in 1964 through 1966 were you receiving payments 
from the Culottl Construction Company, salary, 
income, whatever? 

A I was an employee of the Culottl Construction Cor¬ 
poration, yes. 

Q Thank you. You recall when you went off the payroll 
of Culottl Construction Company in 1966? 

A No, not without refreshing my recollection, no. 

(Counsel bands document to witness.) 

o 

A Apparently 1 was. Do you want me to answer? 

Q If you know when you were -- how long were you cn 
the payroll oi tr.e Culottl. Construction Company in 
1966? 

A Well, it appears from this, and this is their pay¬ 
roll record, that I was there froa; Jar-isry '66 







153 


Thomas M. Fahey, the Defendant, Cross, 
through September 7, '66. 

Q To September 7, 19667 
A That Is correct. 

Q How you testified earlier (hat you wer* on the pay¬ 
roll of Culottl Construction Company until such time 
as the development of the Nursing Hoce had been com¬ 
pleted, is that correct? 

A Pardon me, could you repeat that, I didn't get the 
question. 

Q If I recall erroneously I would appreciate your tell¬ 
ing ne. You testified yesterday you were or. the 
payroll cf tht Culotti Construction Company until 
the completion or the development of the Nursing 

Home, Is that correct? 

A No, 1 don't think that is correct, I was or and off j 
Ofi i couple ct occasions. I don't recall wny I -- ! 

I don't recall ‘.?hat I testified to yost er-;*y on that; 
"core. 

° r 

Q Now Mr. Fahey, were you on the payroll of the 

Culotti Construction Company in 1967? 

A • I believe so, If I could have these payroll reports., 

Q I will hand you Exhibit 13, which 1« <"he ”-2. 

A I was,. I 

Q And how much ver? -■», na'.d by Culotti Construction In 

1 ?67? 
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Thomas M. Fahey, the Defendant, Cross. 


$8,330, 

THE COURT: We will take a short recess. 
(Thereupon a short recess was taken after which 
the hearing was resumed.) 

THE COURT* All right, proceed. 


BY MR. WELCH: 


Now Mr. Fahey before the recess I had asked you how 
much you had earned from the Culottl Construction 
Company In 1967? 

$8,330. 

Now I would like to direct your attention to 
Government's Exhibit 6, the 1967 U. S. Partnership 
Return of Income for the Castle Rest Nursing Home, 
and direct your attention to column 6, payments tc 
partners, salaries and Interest, what is that 
figure? 

$11,666.62. 

And that was the amount paid to you by the partner¬ 
ship, the nursing home in 1967? 

That's correct. 

Not if you would please, what. is the total of those 

two figures froc. the Culotti e id also the n'-rsi- g 


home? 


MR. SCACCIA: I object to that, fo.ir Honor, 
I thi ■>. everybody cculd do th.-; irathemat^ . 




* . 
» 
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Thomas M. Fahey, the Defendant, Cross. 

THE COURT: I would think counsel could do it. ! 
Isn't it the total? 

BY MR. WELCH: 

Q Would it be fair to say $19,900? 

A I haven't had a chance to do the arithmetic, Mr. 

Welch. 

T’lE COURT: Oh brother, you do the arithmetic, 
you are cross examining. 

BY MR. WELCH: 

Q I have done the arithmetic and the total is $19,096.62, 
— 992.62. 

A O.K. 

Q Now Mr. Fahey, in the articles of partnership 

November 16, 1965, what was the total salary you 
were guaranteed xrom the partnership? 

'01. SCACCIA. I object to that as an imptefer 
c ha rac te riza tion. 

THE COURT: The document speaks for Itself. 

BY MR. WELCH: | 

Q Isn't that correct, you agreed in that A-rticlt 7 

you would receive $3,000 as salary from the — j 

iiR. ScACCIA; I think the document spoa s *c 
itself. 

THE COURT: The document sneaks for itsel 4 -". 

if /ju want to read ir to ch 


e l.ry, Article 7, yc 
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Thomas M. Fahey, the Defendant, Cross, 
may do so. 

MR. WELCH: Article 7 of the Article of 
Partnership dated November 16, 1965, Article 7.1, 
Thomas Fahey or his successor As Administrator 
shall be paid a salary of $20,000 per year, which 
salary may be drawn by him in monthly Installments. 
Such salary for purposes of division of partnership 
shall be treated es an expense of the partnership, 
and it was so treated, wasnt it? 

A Yes, sir. 

THE COURT: Deduct it as an expense? 

THE WITNESS: No, sir, I did not get the 

$ 20 , 000 . 

THE COURT: Would you 3how him Exhibit D? 

MR. WELCH: That is the ‘65 — 

THE COURT: A1 right, C, then. Arerft the 
payments to you by the partnership fake-* »r a 
business deduction? 

9 > 

THE WITNESS: Yes, sir. 

THE COURT: Then that wa6 also true in t'.e 
following year? 

THE WITNESS' Yes, sir, but he was referring 
tc $20,000 and It was not those figures. 

Si MR. WELCH: 

C Mr. Fahey, showing you Exhibit 2 /hicfc is ?r 
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_ Thomas M. Fahey, the Defendant, C.oss. 

evidence, did you sign that financial statement? 

A I did. 

Q That reflects your income as of January 1, 1968-- 
does tha: reflect your financial condition as of 
January 1, 1968? 

A Yes, sir. 

Q And in part Y it says annual income due, it lists 
salary $2U,000. 

A I did not list salary. . 

Q Doesn't it say $20,000 on the exhibit? 

MR. SCACCIA: 1 object, Your Honor, I think 
the instrument speaks fir itself. 

THE COURT: No, I think there la a question 

of intent here. Let him answer. Is that what you 

said? 

THE WITNESS: Yes, sir. 

THE COURT: You don't show, I don't see any 
debts to the partnership, are there? 

THE WITNESS: No, sir, I was not entitled to 

*~"j part: -rship losses. 

THE COURT Then I take it you cor.’t contend 
Here or claim th^se payments which you received 
from the partnership in the year '66 and '67 v re 
d-ht . which you ovsd the partnership, since the 

p -1 rt- ei 3hip received no profits. 
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Thomas M. Fahey, the Defendant, Cross. 

That '3 correct, they would be applied rgainet 

future profits when wj cade profits. 

THE COURT: That Is a debt, Isn’t It? 


THE WITNESS: I never thought of It In those 


terms. 


THE COURT: Didn't you stud/ business admin¬ 
istration? 

% 

Th.4 WITNESS: No, sir, I never took any 
accounting at all, sir. 

THE COURT: Could you show me any of these 
agreements here where there is an arrangement that 

payments to you are to be a draw against your share 

of the profits? 

THE WITNEf' No, sir, It was in the subsequent 

agreements that we entered into in 1^67. 


THE COURT: But no agreement prior to this 


time? 


THE WITNESS: Oh yes, it got into writing In 
’67, but we did agree much earlier. 

THE COURT: Orally? 

THE WITNESS: Yes. 

ITr. COURT. But yen never treated it tY.at way, 
did you? 

Ti: “ '“’^TiW-iSS: I ne/er — I didn't handl che 
■ncounting, l ion't know how chat wac handled, I 
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know now but I didn't know at the time. 

THE COURT: Wererft the entire losses In the 
years '66 and '67 to the partnership allocated to 
t% ■» partners other then you? 

THE WITNESS: The losses, yet, sir. 

THE OOlBTt The entire losses. 

THE WITNESSt Yes, sir. 

THE COURT: All of than/ 

THE WITNESS! Tes, sir. 

BY MR. WELCH: 

Q No losses were allocated to you in those years '66 
and , 6'»? 

A In the way it was handled, right, that was the 
subject of a long litigation. 

Q Did you sign the U.S. Partnership for those years 
as true arid correct? 

A The partnership return? 

Q Yes, sir. 

A Yes, sir, prepared by Ernst & Ernst. 

Q Do you recall writing to Mr. Walker McKinney in 

1966? 

A Pardon me? 

0 Do you recall writing to Mr. Walket luXiuncy and 

asLing him to make a further payment into the 
capital account so you could stare getting youi 


I 
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salary from tha nursing boas Instead of the Culottl 
Construction Company? 

A I don't recall, but it may have been. 

(A document marked Government's Exhibit 28 
for identification.) 

Q I hand you what has been marked as Government‘s 

Exhibit 28 for identification, does that purport 
to be a letter addressed to "Dear Walker" and signed 
by "Tom"? 

A Right. 

Q Is that your signature? 

A That's right. 

MR. WELCHl If Tour Honor please, I move this 
in evidence. 

MR. SCACCIA: May I have an opportunity to 
look at it please? 

(Document handed to counsel.) 

MR. SCACCIA: I would object. Your Honor, I 
think it is incompetent. Irrelevant, immaterial. 

THE COURT: Did you contribute anything to it? 

THE WITNESS: There was a bank loan that I 
guaranteed to the partnership of $150,000, and I 
guaranteed it, a fourth of that, in that sense, yes. 

THE COURT: But any of your own money, did you 


have a capital account? 



Thomas M. Fahey, the Defendant, Cross. 

No, air. 

THE COURT: Did you have a capital account at 
the time you filed your 1966 and your 1967 Individ¬ 
ual income text 

THE WITNESS: No, sir. 

THE COUNT: Did you have It at the time the 


partnership Information returns were filed for 
those years, any capital account? 

THE WITNESS: No, sir, but la our subsequent 
litigation I got legal advice — 

THE COURT: No, Just answer ay question. 
Overruled. 

(Government's Exhibit 28 marked in evidence.) 

BY MR. WELCH: 

Q Mr. Fahey, if you would direet your attemIon to 
Government's Exhibit No. 28 Just received Into 
evidence, particularly the paragraph on the bottom 
of the fir* page and top of the second page, would 
you read those to yourself? 

A May I read the whole letter? 

Q Surely. 

A It Is so long ago, what particular paragraphs did 
you want? 

Q The question I had asked you before I got into 
that letter was dimply do you recall writing to 
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Mr. Walker McKinney la April 0 g 

Mr. McKinney to uk« a payment Into hie capital 
MMuat to that you could start getting your salary 
frou tha partnership Instead of Culottl, yes or no, 
da you recall that? 

A Tea, I do now. 

Q Now Mr. Fahey, what was the aonthly check you were 
**»■ *he telottl Coast ruction Company? 
ACACCIAi Can we hews a period of ties? 

BY MR. WELCHt 

Q la 1967 what was tha uonthly check you were recelv- 
lng from Culottl Construction Company, what was tha 

A It varies, $1S00 .. 

Q What was tha gross pay you wore receiving from 
Culottl Construction Company? 

A $1666. 

Q And that was for tha period January through May 10, 

1967? 

A Yes. 

Q All right. Is It not so that you also began re¬ 

ceiving in May of *67 or June of '67 aonthly cheeks 
of $1,666 from the Castle Rest Nursing Homs? 

A I think so. 

Q Now did you testify to something earlier about 
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there being boo* thing about depreciation In that* 

MtUar agreements, tha written agreements? 

A I testified that I was entitled to 457. of the depro 
elation. 

Q Tha question Is is It In the earlier written 

agraaa a ntaT 
A Tes. 

Q Would you show It to us please? 

Ml. SGACCIAt Map we have an Identification 
as to what document the witness now has? 

THE WITNESS: It is not In this one. 

BY Ml. WELCHi 

q x have Just showed you Defendant's Exhibit F and 
pour answer Is It is not In this one. 

A That Is right. It Is in the limited partnership 
agreement. 

Q Isn't Defendant's Exhibit F dated the 4th of Janua 
1965, didn't pou testlfp that was the limited part 
nership agreement? 

A I am sorrp, I misread the document you Just gave to jj 

il 

me, that's correct. 

Q Show us where the depreciation is taken care of? 

A Where it is taken care of? 

q Where you say you are entitled to some depreciation^ 
A It Is silent on depreciation. ! 


'! 
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Thomas M. Fahey, the Defendant, Redirect. 

ML. WELCHt Thank you wry nunh. I ham — further 
qwitiou. Thnnb you, Tour Honor. 

IKDXUCT KXAMDUTIOM IT ML. SG4CCIA: 

Q Nr. Fahey, X want to pink up that point where 

counsel handed you Inhibit F, aid X will hand you 
all throe of the agree—ntn. X will hand you all 
three agree—ntn, I and « of the Defendant 1 a and 
Power—ant*a Inhibit 19, and len't It correct Nr. 
Fahey that at the wary beginning, i.e., the 1964 
dato an evidenced by the —rand— of underatandlna 
Inhibit I, that you wore —titled to 4SX of the 
— that you had a 451 internet? 

Ml. WELCHi If Tour la—r plan—, —y — have 
a proper phraelng of the quart 1—? 45X internat 
la what? 

THE COURT; Suatained. The dreu—nt apeaks 
for it— If. 

ML. SGACCXAt Tea, I was going — to another 

—t—r. 

BT Ml. BCiGCIAi 

Q Mr. Fahey, will you tell the Court and Jury idiat the 
basis upon whloh you clain, if you do, any deprecia¬ 
tion? 

A In relation to thaao specific dominants? 

Q You tell ue the basis. 
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Q 

A 


Q 


A 


Thomas M. Fahey, the Defendant, Redirect. 

Whan we started this partnership agreement on this 

I had a 45X interest in the partnership, 451 inter¬ 
est in the partnership is 451 of the profits, and 
as ay understanding than and ever since then has 
bean, as has bean confirmed by lawyers since then, 
that when an agreement is silent on a natter of 
making a distinction about depreciation, all the 
partners share the depreciation ia * -cerdance with 

II 

their interest in the partnership, absent any pro¬ 
vision allocating the depreciation differently. 
Partners can agree to allocate depreciation spec¬ 
ifically, and if they agree to do it, that is all 
right, that did not occur in our first or second 
agreement. There was a specific allocation of 
depreciation in ths third agreement. 


Government Exhibit 19? 


Yes, that was the bone of contention that I testi¬ 
fied to earlier, there was a change in the deprecia¬ 
tion from ay getting Utt of it in this last agreema 
As it is written I was to get none of it, and that 



changed the depreciation. 

|| 

And what if anything resulted from that bone of 

I 

contention that you tell us about? 

Well, we had some problems over it and we were 
negotiating change in this agreement for that and 
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Thomas M. Fahey, the Defendant, Redirect. 

•Char rations. 

Q And did litigation ultlaoeiljr oniui hatwaaa the 
partners ttamft«r? 

A It turn did. 

MU VKLCSt ObJnotion. Year Honor. 

m count All right, lit tho ttiwr stand. 

IT MR. SCACCIA: 

Q And did that litigation toko tho fora of arbitration 
proceedings? 

A It did. 

MR. WELCHt Objootion, Tour Honor. 

TEX COUITt Til. 

IT Ml. SCACCIAi 

Q How taking your attantion to January ’66, Mr. Fahey, 
do you roaall a diaaoaalon with Walkar McKinney and 
William Murray as lawyor with respect to a proposal 
halng nado h j than at a tins whan partnars warn 
making vadbus alaina? 

A Yas, sir. 

Q Would you tall the Court and jury about that, what 
happenad in that? 

A There ware three meetings among the partners'on 

that point — 

a 

MR. WELCH: If Your Honor please, I renew my 
objection, this is all irrelevant to the years in 
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question. 

THE COURT! I think you art also Juat going 
book over your dlroct examination, it la repetitive, 
iaa*t it? 

MR. SCACCIA: I am trying to explain away — 

THE COURT i I don't car* what you are trying 
to do, it aeeaa to me It la repetitive of what he 
teatlfled to a few momenta ago on direct. 

MR. SCACCIAi No, thla la new matter to clear 
up mattera that came up on croaa. 

THE COURT: They don't to -- they don't seem 
to moot — to me to be. I will allow you to go 
ahead awaya. 

THE WITNESS: Yea, there were the three meeting^ 
in January of that year and a proposal was made by 
Mr. McKinney and hxe attorney Mr. Musay to acrap 

k 

thla partnarahip agreement. 

BY MR. SCACCIA: 

I 

Q Referring to 19? 

A Referring to 19, and that we would forget about all 
the dlatrlbutiona in Article 7, the dlatrlbtulons of 
profits, Article 8 the special allocations of depre* 
elation and looses, and that we would enter into a 

| 

new partnership agreement in which we would go back 
to our original Intent where we split it on a straight 
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percentage bull, «ad they udi a ipMlfie proposal 
to m they would hm 801 of the partosriilp and I 
would have 20. 

THI COURTt This wu la 1968? 

THE WITNESS! Too, si?. 

TIE COUNT! After those tax returns ware 

I 

filed? 

THE WITNESS! No, sir, before the tax returns 
were filed. 

THE COVET: But they happened after the taxable 
years, la what I aa petting at? 

Ml. SCACCXAi Tea, after the taxable years. 

THE WITNESS! Juat before they were filed. 

BY MR. SCACCIA: 

Q Aad did that — 

A That would haws necessitated going backwards aad 
aaeadlng the partnership and the individual tax 
returns of all the pertnes beck in '65 if that 
change had been given effect, the partnership ret 
would haws had to have been encoded. 

Q Were they formally amended? 

a 

A The negotiations eventually broke down and we got 
into litigation over it. 

Q And isn't it a fact that that litigation resulted 
in an arbitration award in your favor? 


I 
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MR. WELCH: Objection, Tour Honor. 

THK WITNESS: Tu, sir. 

THE COURT: Repeat the question. 

(The Reporter raad back tha laat question aa 
above recorded.) 

THE COURT: Overruled. 

BY MR. SCACCIA: 

Q Would you tell the Court and jury waat the nature 
of tlie award waa and when it was handed down? 

A It was handed down -- well, the nature of the award 
was Mr. McKinney attempted to expell me from the 
partnership without any compensation. The arbltra* 
tlon went on for several months, and the award of 
the arbitration -- the arbitrators awarded me 
$175,000 for my partnership Interest, and they said 
any payments I had received In the Interim period 
of time during ay compensation as Administrator 
during the period of the arbitration would be off 
set against that award. 

Q That was specifically set forth, was It not? 

A Yes. 

MR. SCACCIA: No further questions. 

MR. WELCH: I have no further questions. 

THE COURT: You are excused. Next witness. 

MR. SCACCIA: The defense calls Mr. Bary 
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BABRY J r GRAVANTE 

called aa a witness on behalf of the Defendant 
being first duly sworn was examined and testified 
as follows: 

DIRKCT EXAMINATION BY MB. SCACCIA. 

Q Mr. Gravante, would you speak up in a tone so that 
the farthest jurors can hear you and state your 
name and address? 

A My name is Barry J. Gravante, 1 live at 106 Meadow 
Lane, North Syracuae, New York. 

Q What Is your professional occupation sir? 

A I aa a Certified Public Accountant. 

Q And would you state your higher education and 
qualifications and your experience in your pro¬ 
fession? 

A Well, I graduated from LaMoyne College with a 

Bachelor's Degree*In 1961, Joined e firm called 
Scovell, Wellington and Company in early 1962, a 
Certified Public Accountant firm. It merged into 
a larger Certified Public Accounting Company at the 
end of '62. I was with them until approximately 
December of '67 when I went out on my own 3m a 
partnership, accounting partnership called Blum 
and Gravante. I received my certificate as a 
Certified Public Accountant in March of 1966. 
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Barry J. Gravante for Defendant, Direct. 

And would you briefly describe your duties as a 

Certified Public Accountant? 

General duties? 


Well, basically you are cAed upon to audit finan¬ 
cial statement, to prepare all sorts of income tax 
returns, partnership, corporation, individual income 
tax returns for businesses, for individuals, other 
types of tax advice returns, give instructions re¬ 
garding how to prepare returns, I could go on and 


Have you had experience especially in those areas? 

1 certainly have. 

Over the years you testified? 

Yes, sir, I have. 

And have you been retained on behalf of the defendant 
Thomas Fahey as an independent Certified Public 
Accountant with respect to aiding the defense of 
this esse? 

Yes, I have. 

Mr. Gravante, would you tell the Court and <ury 
as I hand you Exhibits 1 and 2, Government'r 
Exhibits 1 and 2, together with Defendant's exhibits 
C and d, they being the 1966 ar.i 196' T tax returns 


prepared and fileo by the defendant Thomas Fahev 


I 

/ 
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together with the partnership returns prepared by 

Ernst & Ernst for those years, together with letters! 
of transmittal, do you have all those before you? | 
Yes. J 

Would you tell the Court and jury as to whether 
you have an opinion concerning the preparation and 
computation of the Federal Partnership Tax Return? 
Preparation of the Partnership Tax Return? 

Yes. 

|| 

Well, based on testimony heard in this Court room 
by Walker McKltty, all draws or payments to all 
partners, it was decided in September of 1967, I 
believe, that all payments to all partners were to |j 
be considered draws. Now based on that I would say f 
and that also was the testimony of Mr. Fahey, as I 
recall. Based on that I would say that it war in- ; 
correct to have ary partners salaries shown in 
Schedule K, column 6. 

..HE COURT: Wasn't the salary taken as a 
business deduction by the partnership, isn't that 
the way you treat all salaries instead of a draw? 

THE WITNESS: If it is a salary, yes. * 

..HE COURT: Was it taken that wv? Are you 

I 

saying they can have it both ways? 

THE WITNESS- I am saying there was a subset; :-: J 
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agreement, from what I understand. 

THE COURT: Subsequent agreement? 

THE WITNESS: In Sapteaiber of 1967, whereby 
the partners agreed that all payments would not 
be salaries, these would be draws. I believe Mr. 
MeKianey testified to that. 

THE COURT: Was there ever any redistribution 
in the documents you have seen of the losses? 

THE WITNESS: No, I don't see a change with 
respect to losses. Tour Honor. 

THE COURT: So that the other three partners 
got the benefit of those losses? 

THE WITNE88: Yes, they did. Your Honor, 
according to this return. 

THE COURT: And also the benefit of a business 


deduction? 


THE WITNESS: With respect to the losses, yes 
Tour Honor. 

THE COURT: No, with rerpect to Mr. Fahey's 
"salary"? 

THE WITNESS: Ye? that is true. 

THE COURT: All right. 

BY MR. SCACCXA: 


Q 


And would you tall the Court »nd }ury Me. 

how in your opinion the nuL.er should *. 


Gravante 
ner’, 


i) 
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Barry J. Gravante for Defendant, Direct, 
handled, given the agreement of September *67, with J 
respect to the handing of payments — 

MR. WELCH: Object to the characterization in 
the question. I believe he is testifying on the 
, basis of seme oral statement of Mr. McKinney. 

THE COURT: Sustained. 

3Y MR. SCACC1A: 

Q Mr. Gravar.te, if you would go on and tell us what 
your opinion is, if you have one, with respect to 
the difficulty involved in the preparation of the 
partnership tax return. || 

A Well, the partnership tax return, there is many jj 
elements to it that you don't find with corporations (J 
with individuals, especially to respoct to how incomjf 
is to transfored to the individual income tax return} 
My own opinion is that it catainly requires on the 
part of the accountant or the part of the one trans¬ 
mitting such returns, that the individual be 
Instructed as to where he is to find the various ele¬ 
ments of income to pick up on his return. If you 
look at the return you will see there are all sorts 
of different ways tc handle various items of income. 

In some cases dividends arc reported by the partr.er- 

* 

ship, in other cases the inn ividual picks up 
dividend income. Carti*-*! gsiis, are handled differen 




176 

Barry J. Gravante for Defendant, Direct. 

with respect — 

THE COURT: Let's taka tha trio wa have got ^ 
hare, where la any income for any partnerahip in 
'66 or ’67? 

THE WITNESS: If I am to taka tha returns 
themselves, tha income Is shown In column 4, It 
■hows losses la 1966, and the return shows partners 
edaries as was said before. 

THE COURT: It doesn't show any partnership 
Income In either year, does It? 

THE WITNESS: No, it doesn't Tour Honor. 

THE COURT: I didn't think so. 

BT MR. SCACCIA: 

Q So those are loss years, correct? 

A Yes. 

Q For the partnership as a whole 7 

A Yes, they are. 

Q And given that will you-- 

THE COURT: Walt a minute. You said as a 
partnership as a whole, that isn't sc, is it? A? 
per thos« returns 7 

THE WIT.1ESS: 'J 2 s, there are ionr >b for the 
partnership a whole. 

THF COURT: Ar-j any of those allocated to t. lr 


defendant? 
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THE WITNESS: No, they are not, Your Honor. 

THE COURT: Both are taken totally by two 
partners, aren't they? 

THE WITNESS: Right, correct. 

THE COURT: And there is no charge to this 
defendant's capital account, he is not given any 
minus figure against future profits, is he? 

THE WITNESS: No, there is no charge to his 
capital account on the return. 

THE COURT: Was there ever such a charge? I 
take it you have studied these? 

THE WITNESS: On these returns? 

THE COURT: In p*paration for this case, was 
there ever 6uch a charge? 

THE WITNESS: Subsequent to this? 

THE COURT: Yes. 

THE WITNESS: I don't recall there being, no. 
Your Honor, but I don’t recall the later returns 
in '71 and '7?, I would have to see those. 

TIIE COURT: Do you want to get them? 

Do you have them here? 

e 

MR. SOCCIA. Partnership return-;? If I nay 
tr.c«u wet :? litigation years and -- 
T'-IT COURT: Have you get th°n> 7 I v'“. r to 'mow 
ft r* j'/* :ch u charge. 



178 


_ Barr y J- Gravante for Defendant, Direct. 

MR. SCACCIA: I don't think we have them, they 
were not in our possession, never been in our posses i 
ion. Your Honor. I was going to suggest -- 
THE COURT: As you recall them? 

THE WITNESS: I don't recall seeing them, I 
wanted to see them before I answered, Your Honor. 

THE COURT: All right. 

MR. SCACCIA: I am only speaking from knowledge 
given me by Mr. Boers yesterday, that he stated that 
they decided from handling the returns in the '71-'7t 
years, because of the litigation, I don't know who 
handled it. 

THE COURT: Go ahead. 

BY MR. SCACCIA: 

Q And Mr. Gravante, go on now and would you tell the 
Court and jury what in your opinion is the proper 

manner that an accountant, Certified Public Account-'! 

' 

ant, should go about instructing a taxpayer in the { 
1966 and 1967 years involved here' 1 I 

\ Yes, in my opinion because of the nature and th:- 

complLcated -- because a partnership return is mere 
complicated than other types of returns fer o.r e - 
for instance, a corporate return, a corporate returnji 

jj 

the stoctcholder-ownnr ^f h: vrerks fer t c jorpor..-- 
tion — 






179 


Barry J. Gravante for Defendant, Direct. 


THE COURT: I think this only confuses. Stick 
to the Issue that .,e have here. We are not concern* 


with corporations. 


THE WITNESS: Well, Your Honor. 

THE COURT: Please. 

THE WITNESS: O.K. 

THE COURT: I am directing counsel, 
BY MR. SCACCIA: 


Q 

A 

Q 


Mr. Gravante -- 

(Interrupting) There is no one place -- 
I lust want you to answer the next question. Given 
the 1966 and 1967 personal income tax return* filea 
by Mr. Fahey In your hands and as against the C & D, 
the partnership returns prepared by Ern«t Ernst, 


together with letters of transmittal, would ycu 
comment as to whether or not ir. simple t rm* Thomas 
Frhcy accurately prepared his return insofar a- tv. 
partnership Items are concerned furnished by Crns: 

& Ernst? 

I woul^ say that based on te c timony heard In 
this Court ho accurately prepared his return. 

Why d, 3 you -ay that? 

reuse testimony in this .Court was th.t -1 ; pay¬ 
ments as of September nt -- that the agreement • 
-•epOnher of ‘6’ between the partners va - ,-t all 
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payments — this was Walker McKinney saying this 
now — that all payments to partners were to be 
draws. Now if they are draws they are not taxable 
Income. A draw can be made even though you are 
drawing your capital account In to a negative 
balance. 

THE COURT: Is there a negative balance any¬ 
where here? 

THE WITNESS: No, there isn't Your Honor. 

THE COURT: Would you coielude as an accountant 
from the fact that there Is no negative balance, no 
charge to capital accounts, that these were not 
treated as draws? 

THE WITNESS: By the accountant, yes, I would 
conclude that. 

THE COURT: By the partnership, they were 60 
signed. 

THii WITNESS: Apparently, Your Honor, I have 

to answer that by the accountant's, they prepared 
the return. 

Til:. COURT: 'veil, the partnership r igned it. 

THE WITNESS: O.R. 

Till COURT’ Mr. Fahey did. 

THE WITNESS:: Yi?, Your Honor. 

ThE COURT: Are you telling u a es r>r. 
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accountant they were not treated as salaries? 

THE WITNESS: No, I am not telling you that. 

THE CO'JRT: I didn't think so. 

BY MR. SCACC1A: 

Q And in your expert opinion, given the directions 
contained in C and D in your henas, did Thomas 

|| 

Fahev correctly follow the instructions eiven in 
C and D b / the Certified Public Accountants so far 
as handling those items? Handling those items in 
his personal Income tax returns? 


He most certainly did follow the Instructions. 

Is it fair to say he followed it right to the letter!? 

i 

It is fair to ..ay that. 

And can you state and in your opinion as to whether j 
Ernst & Ernst should have given any other instruc¬ 
tions tc the taxpayer, if there was to be any other Jj 
interpretation other than as made by Mr. Thomas 
Fahey? 

I most certainly feel that having taken the obliga- 
tic., upcn to give any instruction* wit!, j 

respect to what incoru? the indi\*Jual should pick ur 5 
from hie partnership, if they intended for him to 
piu< an column 6 they should have so stated. 

In simple terms, they should have sai^ sc’ 

Yes. They made r» "i = take in this letter of 


0 . 
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transmittal as far as 1 can sea. 

MR. SCACCIA: I have no further questions. 

CROSS EXAMINATION BY MR. WELCH: 

Q In your hands do you have the U. S. Partnership 

returns for '66 and '67 of Castle Rest Nursing Home? 

A It says Walker McKinney Associates, but it is one 
and the same, yes. 

Q I would like to direct your attention to Schedule K?| 

AVJ Which return? 

| 

Q In both returns. 

A All right. 

Q All right. Now Mr. Gravante, in your expert opiniorj 
would you direct your attention to Schedule K on th^ 
partnership return filed by Thomas Fahey, column 6, 
doesn't it show a salary to Mr. Thomas Fahey for '63 
and '67’ 

ij 

MR. SCACCIA: I object. May I state it? I 
think he characterized as partnership return pre¬ 
pared by Thomas Pahey. 

BY MR. WELCH: 

Q Bled by Thomas Fahey. 

A According to what I understand, it was mailed lr. by 
him. 

Q Did you hear the testimony here? 


A 


Yes. 
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Barry J. Gravante for Defendant, Cross. 

Q Directing; your attention to column 6K,-would you 

give us your explanation as to whether or not It Is 
reportable Income as reported on the partnership 
return? 

A Aa reported on the partnership return it would have 
been, if the partnership return is correct. 

Q Mease answer the question. 

A Yes. 

THE COURT: On its face, isn't it reportable 
Income? 


THE WITNESS: On its face it is. 

THE COURT: Both years? 

THE WITNESS: Yas, it is, Your Honor. But can 
I make that on its face from Schedule K. 

BY MR. WELCH: 

Q Schedule K, column 6. 

A res. It would be just on the first of theae returns, 
0 Now In vour expert opinion is c salary paid to a 

partner treated as an expense, a de J uctable exoense 


of partnership’ 

A You are getting Into something a lot deec-r than 
th->r. 


UrF COURT: That !r not so leep. Can you 
-n ver th: question 7 

THa. •;iT.iUSS- It l- at--st ion if 1 • *> 
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determined in a partnership agreement by all 
partners to be a salary paid to the partners, it 
is deducted as a partnership expense. 

THE COURT: Wasn't this deducted as a partner- 
ship expense? 

THE WITNESS: Yes, it was, Your Honor. 

' 

BY MR. WELCH: 

I 

Q Were any payments to the other part.trs in those 

. 

tax returns deducted as expenses, Mr. Gravante? 

A Not that were deducted as expenses, no. 

Q Now Mr. Gravante, if you look at the tranmittal 

letter on the front of those two exhibits please, 

in the instructions there where does it say that , 

Mr. Fahey is not to report column 6? 

A It doesn't say he is not to, but it doesn't say 
he is to. 

Q Did you hear testimony about the transmittal letters 
in regard to the 1968 return? 

A Yes, I did, I may have to refresh my recollection 
on it. 

Q Now then isn't the relevant portion of that 1969 

letter concerning t~e 196P exactly the same as the 
relevant portion in the earlier letters? 

KR. SCACCLA: I oblect to that, I don't under¬ 
stand that at all. 
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THE COURT: Could 1 have the question? 

(The Reporter read back the last question of 
the witness as above recorded.) 

THE COURT: Sustained. 

BY Ki. WELCH: 

Q Mr. Gravante, If you would take a moment and read 
to yourself the letter dated March 28, 1969 which 
Is part of Exhibit 25. Then take a moment and read 
to yourself — well, let me first ask you, have 
you had an opportunity to review Mr. Fahey's 
individual tax returns for '68? 

A I have looked it, I haven't looked at it very 
closely. 

Q All right, if you will review that letter first, 
then I will ask you a quetion, 

A O.K., I have read the letter. 

Q Is there anything in that letter that tells Mr. 
Fahey not to report his income in 1968 from the 
partnership? 

A No. 

Q Is there anything in there that tells him to report 

it? 

A Yes. 

0 Does he report it on his individual income tax 

return for 1968? 
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A First of all let me see what the salary is, or 

what they characterize as salary — yea, he clearly 
did. 

Q So in your expert opinion, then, did he follow the 
accountant's advice strictly in 1968 for the 1968 
return? 

MR. SCACCIA: Those are the Issues for this 
jury to determine. 

THE COURT: Would you repeat the question? 

BY MR. WELCH: 

Q In your expert opinion as rendered as to the otter 
liters, would you render your expert opinion as to 
whether or not Mr. Fahey followed the accountant's 
advice as to his 1968 return? 

A He did not follow the advice. 

Q Thank you. Now Mr. Gravante, how long have you 
known Tom Fahey? 

A I met Mr. Fahey Monday, I am not sure of the date, 
this past Monday. 

Q Were you retained to appear here as a ’-*itness for 
the defense? 

A I was -- no, wait s minute I was retained to work 
with the defendant, and apparently to appear as a 
witness, yes. 

Q Are you being paid? 
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I certainly am. 

MR. WELCH: No further questions. Thank you. 

(Documents marked Defendant's Exhibits G and 
H for Identification.) 

MR. SCACCIA: May the record show I have 
Defendant’s Exhibits G and H for identification 
which are the audited reports prepared and filed 
by Ernst & Ernst and I am given to understand by 
Ernst & Ernst that all of their records had been 
subpoenaed and are in the possession of the United 
SWtes Attorney. I will hand them to the United 
States Attorney for verification. 

I 

THE COURT: Just make offers of what you want | 
to do without all the speeches. 

MR. SCACCIA: I offer the same in evidence if 
it please the Court. 

MR. WELCH: If Your Honor please, may 1 inquire 

i 

ns to whether the whole document or just the pages !• 
being offered? 

I 

i, 

MR, SCACCIA: The whole document, 

MR. WELCH: I might apologise. These are rot 
in our possession. They were at one tine, Ve ha: 
an opportunity to see them. 

Your honor please, I do object to the offer 
ard the admission cf these in evidence as incompoter.lt. 
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Immaterial and irrelevant. 

THE COURT: Let me see them. 

(Documents handed to Court.) 

THE COURT: Can you go to another subject? 

These are of some length. 

MR. SCACCIA: I pinpointed on the appropriate 
page -- 

THE COURT: You are offering one page? That 
is one thing. If you are offering the whole exhibit 
I have tc read it, it is going to hold us up here. 

MR. SCACCIA: I am content with the single 

page. 

{ 

THE COURT: You limit your offer to the one 
page with the stamp on it? 

MR. SCACCIA: Y s, Your Honor. 

THE COURT: It seems to me you can't do it. 

You lay back with the whole document — 

MR. SCACCIA: I am offering it for the addi¬ 
tional instruction given for tne '68 year, that is 
the year I objected to, and since that door has 

t 

been opened by the prosecutor, I think I have a 

I 

right to explain it away. 

THE COURT: Is there a particular paragraph’ 

MR. SCACCIA: Yes, Your Honor. 

THE COURT- Come up to the bench. 

S 
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Barry J. Gravante for Defendant, Redirect. 

(The following proceedings took place at the 
bench out of the hearing of the jury.) 

MR. SCACCIA: Here there were no additional 
instructions, and then in '68 by way of comt irison 
the accountant has a specialized instruction and 
direction, and it appears for the first time. This 
is what Mr. 3oers told us. 

THE COURT: Let me read it. 

They are certainly relevant and material in 
view of the fact you have gotten into the '68 year. 

MR. WELCH: It is still incompetent, it is 
without any foundation that Mr. Fahey received 
these. I will withdraw it. 

THE COURT: All right, I will overrule the 
objection as to the paragraph that you marked there 
on both, and the corresponding one in this. 

MR. SCACCIA: Yes. 

(Documents marked H and G in evidence.) 

(The following proceedings took place in the 
presence of the jury.) 

BY MR. SCACCIA: 

Q Mr. Gravante, I hand you Difenoant's !' and C in 

evidence which are he audited financial 1 3 1 c.T.sr. t s 
oy Ernst c Ernst for the ' f. 1 years fo: Exhi'it !, 

’'d CxK'r' . ?. ;wiers respect to the 19 *>8 year, ar.-. 
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Barn J. Gravante for Defendant, Redirect, 
draw your attention to the paragraph marked on the 

face of each of those exhibits, and ask you isn't 
it correct that as of the 1967 year there were no 
special directions to Thomas Fahey or any of the 
partners, and that in 1968 there is a special in¬ 
struction with respect to the matters of salaries? 

A Yes. 

Q And isn't it correct that the special instruction 

with respect to the salary treatment by the partners! 
is contained in the directions for the 1968 year? 

MR. WELCH: If Your Honor please, I object to ! 

this. 

' 

THE WITNESS: Yes, it is. 

MR. WELCH: Characterization of these are -- 

•i 

as directions. 

THE COURT: Sustained, they speak for themselvetp 
MR. SCACCLA: May it please the Court, may I jj 

I 

read those directions to the jury? 

THE COURT: Yes. 

| 

MR. SCACCLA: Reading from Exhibit D in 
evidence: "In accordance with the partnership 

ji 

agreement, the salary of one partier who also serves jj 
as administrator I am sorry, I am reading out 

of order, I want tc explain to the Court apparently i 

! : 

H 1. for the '67 /ear and G is for the 1 6r year ir 

















Barry J. Gravante for Defendant, Redirect. 

I said it differently I am sorry. Reading first 
from H for the '67 year: " 

(Mr. Scaccia read Exhibits H and G to the 
jury.) 

BY MR. SCACCIA: 

Q Given that, Mr. Gravante, isn't it fair to say that 
the taxpayer and each of the partners received a 
special direction with respect to the 1968 year? 

MR. WELCH: Objection, Your Honor. 

THE COURT: Sustained. 

BY MR. SCACCIA: 

Q Do you have an opinion as to whether Thomas Fahey 
in the preparation of his 1968 tax return had any 

instruction beyond the face of the instructions in jj 
B, D and C in evidence? 

| 

MR. WELCH: Objection, Your Honor. 

THE COURT: Sustained. 

BY MR. SCACCIA: 

S 

Q In your opinion, Mr. Gravante, did Mr. Fahey follow 
the Instructions that he received in the 1968 year ij 
from the accountant insofar as the partnerhip retarnj 
are concerned? * 

A No, he didn't. 

MR. Us-LCH: I obiect to the form of that questiojji 
THE COURT: Overruled. 
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w 


THE WITNESS: He didn't. In thinking that 
answer over that I gave to this gentleman, Mr. Welcn, 
he did not follow the Instructions In his '68 In¬ 
struction letter. The '68 Instruction letter didn'tj 
Instruct him to show the $21,000 salary. 

And yet he did? 

And yet he did, but he seemed to be following this. !| 
And you are referring to the accountant's audited 
statements? 


And is there an Indication as to when that was re¬ 


ceived? 


Well, if I am allowed — it has to be after 
December 31, '68. 

It appears on the face. 

Cm I look at other than this page? 


Received April 10, 1969 according to this. 

And for the record doesn't Exhibit G in evidence 
contain the stamp Castle Rest Nursing Home on 
116 East Castle Street, Syracuse, New York? With 
a phone number, received April 10, 1969? 


MR. SCACCIA: No further questions. 


MR. UELC'.i I have no further quest'ons f this 


/ 






Motion for Directed Verdict of Not Guilty. 

THE C0UR1: You are excused. 

MR. SCACCIA: The defense rests. 

THE COURT: All right. The jury may take a 
short -- well, you can take your lunch hour, and 
could I ask does the Government plan a rebuttal? 

MR. WELCH: I was just at this point trying to 
make that determination. If you will indulge me 
fcr just one moment. 

s 

THE COURT: Go ahead. 

MR. WELCH: No, Your Honor. 

i 

THE COURT: In that case we can take our 
luncheon recess and the iury return at 1:30. Don't 
talk about the case, don't let anybody talk about 
it with you. 

1 

(The jury was excused and the following pro¬ 
ceedings « - ook place out of the presence of the iury. 

THE COURT: All right, Mr. Scaccia. > 

MR. SCACCIA: If it please the Court, at this 
time I respectfully move for a directed verdict or 
not guilty. I feel on all the evidence. Your 
Honor, there has been no proof, certainly insuffic¬ 
ient proof sufficient to go to the jury on the 
question of intent alo~e. There hasn't been any 

i. 

statements here as to admissions, no evidence as 
to concealment or hidoen books or chancei bores rr 
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anything that would indicate the usual criteria of 
fraud as we know it in the usual case. More than that 
we have affirmative indications that there was a 
written, highly specific direction by the accountants 
here, and there has been no refutation as to the 
reliance on it. I simply feel in the interest of 
Justice that the defendant ought not to be put thxugh 
the ordeal of a lury wait, that it is really in the 
province of the Court to dismiss because of the in¬ 
sufficiency of the Government's entire case. I think 
clearly they failed to establish a prima facie case on 
the question of intent, without getting into the matte| 
of anything else. I urge the Court to dismiss at 

1 

this point. 

THE COURT: Mr. Welch, how do you show criminal 
intent, assuming there was a taxable income that was ■ 
not reported. 

| 

MR. WELCH: Your Honor, the first example of 
intent is the defendant's concealment cf his income 
in his statements to Laura Post, the auditor, in June 
of 1969. 

| 

THE COURT: How do you find concealment of the 

income? 

MR. WELCH: Mrs. Post asked Mr. Fahey if there 
was any other income, ann Mr. Fahey said there wa3 

! 
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not any income. 

THE COURT: If you honestly believe there was no 
other income, how is that concealed? 

MR. WELCH: That is a question of fact for the 

Jury. 

THE COURT: That isn't enough to show. What 
else do you have? 

MR. WELCH: In addition, Your Honor, Mr. Fahey 
had withheld from his salary $1,595 which he testified 
to as well as being shown by the documentary evidence, 
withholding it was initially erroneously withheld by 
the partnership from M r . Fahey's 1966 salary. Mr. 
Boers testified yesterday that Mr. Fahey was specific¬ 
ally directed to file a W-3 return claim for that re¬ 
fund, or at least it on his individual Income tax 
return. Mr. Fahey testified here today that he did 
not file that claim for $1595. We submit. Your 
Honor, he did not file that claim for $1595 because to 
do so he would have to bring to the attention on that 
return that he had received this Income in the first 
place which he was concealing. 

THE COURT: But you have to show intent at the 
time, criminal intent. There is no phony books, there 
are no cash deals, where are the usual indicia here of 
income tax evasion and of criminal intent 1 





\ 
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MR. WELCH: At the time he filed that return on 
April 15, 1968 he did not account for the $1595 with¬ 
holding which he knew he was entitled to. He made 
the claim before the withholding of the FICA. 

THE COURT: 1 am talking about the two items on 
the 1966 and 1967 returns, and those are the only itemi 
involved here. How do you show that he fraudulently 
failed to report them? 

MR. WELCH: We have shown. Your Honor, through 
the consistency of the payments that he did report 
from Culotti Construction Company. 

THE COURT: But he wasn't a partner in Culotti 
Construction Company? 

MR. WELCH: But in addition we have shown the 
payment from Culotti Construction Company and the 
payments from the partnership were identical, exactly 
the same. We have shown that Mr. Fahey had an agree¬ 
ment with Walker McKinney that his salary from the 
partnership was going to come from Culotti or from 
the partnership. He wrote to Mr. McKinney asking Mr. 
McKinney to start paying it from the partnership be¬ 
cause Culotti could no longer justify it to the Board 
of Directors. We show he knew it was income from the 
Culotti Construction even though it was coming from 
the partnership. Then he therefore would know the 
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same figures he was receiving, $1,666 o tnonth, were 
income from the partnership also. Your Honor, that 
is how we showed he had knowledge it was taxable 
income, and that when he filed those returns — 

THE COURT: Do you seriously contend here Mr. 
Eetccia, that there was no tex due and owing? 

MR. SCACCIA: No, Y 0 ur Honor, I don’t mean to 
suggest that at all. As I see the case, given proper 
legal and accounting evaluation, there is no question 
ir. my mind that it was properly taxable and reportable 
as such. However, the taxpayer was never notified, 
he was under a false sense of security by Ernst & 
Ernst. More than that the withholding situation 
rather than an admission against interest I think 
fortified it. 

THE COURT: I asked the question because I cer¬ 
tainly think there is room for a jury to find, I 
think thete ir a lury question here on the question 
of intent. I am going to deny your motion to dismiss, 

but it seem3 to me as you have juot said yourself, 
it clearly was taxable income and your client may very 
well have bean confused. That is for a lury Vo find 
out. He may hava honestly believed it was not taxable 
income. 

If you nave soma requests to charge in that 
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direction and I will he happy to consider them. Dc 
you have on that laaue of intent -- I take it that 
is your case? 

MR. SCACCIA: Yes, that is our case. 

THE COURT: It was taxable income, you don't even 
dispute that, but that your client was confused and 
didn't understand it and had no intent, that is your 
case, isn't it? 

MR. SCACCIA: That is our case. 

THE COURT: Well, we will submit it to the jury 
on tha v score, and do you have any request to charge? 

MR. SCACCIA: Judge, I am sorry, in the pressure 
of things -- 

THE COURT: I would give my ordinary instructions 
on it. 

MR. SCACCIA: Given that 1 am sure -- 

THE COURT: If you have any objection to them 
let me know. 

MR. SCACCIA: All right, all right. 

TH- COJRT: All right, and it wou'1 te my thinkinfe 
we would have sunrcations this afternoon. 

I 

MR. SCACCIA: I can be ready for those. 

fl 

THE COURT: And I will charge the jury Monday 
morning at 9:30. 

i 


MR. SCACCIA: Thank you. 
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Summation by Defendant. 

MR. VELCH: Thank you. 

(Thereupon the luncheon recess was taken.) 

AFTERNOON SESSION 

(The following proceedings took place in the 
presence of the jury.) 

THE COURT: Proceed. 

’.Tl. SCACCIA: May it please the Court, counsel, 
ladies and gentlemen of the jury. This is the appro- 
P r ^ a ^ e time at the end of the trial when lawvers are 
permitted and are obligated indeed to not give you any 
evidence, 3nd let me make it very clear to you that 
anything that I say to you from this point on is not 
evidence, as I am sure tha Court will instruct you, 
and it is not meant to be, and let me preface to you 
by saying that if 1 in the course of my summation 

anything with respect to my recollection of the 
evidence, anything different than yours, nlease of 
course accept yours, I don't mean to misstate or 
misrecollect, i will do my lever best to outline the 
evidence exact as it went j.:. If I nake a mis¬ 
statement, please forgive me, that I trust is human, 
yoar recollection, the documents, the evl''ancA and 
your recollection of the testimony of the witnesses 
is vhat is tc be controlling. 

Yoj -enow I feel such a heavy burden et thi- - .c 
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P 

I really don't know how to start with you, because we ! 
have had a very fast trial in terms of getting things 
done, and obviously that is a tribute to the Federal 
Judiciary, tha attorneys and all the officers and 
persons of the Court, it is part of the American -ay, 
and you know we hear an awful lot about how long it 
takes to get things done in the Courts, but let re 
tell you that this indictment was returned on November! 
12, 1973, that is just shy of seven months to the week 
from indictment to completion of trial. 

Thomas Fahey, and I reall/ don't know what the 
Court's practice is, and he will tell you at the 
appropriate time with respect to the indictment and 

8 

the like, the fact of the matter is Thomas Fahey 
stands charged in this United States Court Room of a 

I 

felony under the Federal Criminal Code, stands charged- 

8 

of a crime cf criminal tax fraud, at other times it 

B 

is called tax evasion and the like, and the Court will | 

go irio that. I 

The charge is not whether or not the Government 

jj 

is seeking to collect taxes they feel or claim is due \ 

\ 

it, this case is a criminal case, it is not a collec- 

[I 

tion case, it has nothing to do with collection of the 
revenue as such, and I am sure the Court will give you B 
the proper explanations of the rules of law which it 
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is the province of the Court to do, but I want to 

j 

impress upon you here and now as I talk to you how 
ernestly I feel and how sincerely I feel about the 
evidence, and because I do I may misstate it, I may j| 
misrecollect it. 

In the ordinary tax fraud case, and I used to 
prosecute a lot of them when I was United States 
Attorney, the normal factor or factors that you always 

looked for by careful investigation were cash dealings* 

| 

cash hoards, dealing with nominees, using nominees in 
your cash or business transactions, hidden cash, 
falsified books, missing records, double sets of 
records, and you go on, that is what we lawyers re¬ 
ferred to as the indicia of fraud, those are the kind j 
of things or one or the other or more that immediately 
are looked for to determine whether a criminal case 
should be made as opposed to strictly a civil case 
insofar as the revenue is concerned. 

* | 

And I will admit to you ladies and gentlemen 
very frankly that when I was retained after this in¬ 
dictment was handed down, it was right after November 
12, '73, 1 had to start my own investigation, and the j! 
very first thing, the very first thing that I came to 
as soon I learned that Ernst & Ernst was the account¬ 
ing firm, a national well known and recognized 

l. 
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accounting firm, handled all of the accounting wor< 
for the nursing home, the Castle Rest Nursing Horae, 
and that they had handled all of the preparation of 
the partnership tax return, the 1965 for the nursing 
home, aid that not only did Tom Fahey have absolutely 
nothing to do with the preparation, but that it was 
the finished product prepared by Ernst & Ernst when 
they submitted it to him. 

I can't recall a single bit of evidence disput¬ 
ing that, can't recall a single bit of evidence in 
this case even suggesting that Thomas Fahey had even 
been consulted or talked to or conferred by anyone 
connected by Ernst & Ernst with respect to the pre¬ 
paration to the partnership tax return. 

Now vou can fairly ask, well, why should he, why 
should they contact him 7 Well, I don't think they 
should have, I think they would have been very remiss 
in thier duties had they found it necessary to dc so 
with respect to whether it was to -- whether it was 
Thomas Fahey or any of the other three partners. When 
you ladies and gentlemen have an opportunity to go 
over the evidence in this case, you are going to be 
able to examine the documentary evidence probably for 
the first time during the course of this trial, and 
you are going to see what the ca6e is aii about. How 
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did the case start, and insofar as the cax is concerned!; 
Exhibit C, Defendant s Exhibit C which I quickly on* 
covered in the course of ray investigation after I 

j 

retained, was the copy of the partnership return of 
income of Walker McKinney Associates for the year ended j 
December 31, 1966, being transmitted to Mr. Thomas 
Fahey of Walker McKinney Associates under letter dated 
February 14, 1967 and signed by Allen Boers, as you 
heard testimony, and it is in evidence. 

And when you start to look at the partnership 
return prepared by and submitted by Ernst i Ernst to 
Thomas Pahey, the taxpayer defendant here, you go 
through the various items as reasonable everyday people, 
as reasonable everyday taxpayers, and examine the com- . 
plexity and the detail and the technical terms contain¬ 
ed in that return, with figures all over the last page, - 
half the -- half over the next to last page, special 
insert that the accounting firm felt necessary to add 

I 

to the return as a schedule, not to mention cn-- not 

!. 

to mention all of the lines and characterizations in 

. I 

columns you see throughout the return. 

What I am saying to you ladies and gentlemen is 
if Ernst & Ernst had simply given Thomas Fahey the 
partnership return in its executed, or pardon me, its 
completed form for his execution, that means his 
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signature, remember they countersigned it, the 
taxpayers copy,and that is exactly what he gets, I 
ask each and every one of you how could you possibly 
know what to do with it standing alone on its face. 

You examine, you read it, you go through it, you 
study it and see what you as reasonable everyday, 
ordinary American taxpayers could make out of it. 

What I am saying is very simple -- in simple 
terms what I am saying is that the case just cries 
for advice and instructions, net only this case, but 
any case of a partnership return under a very compli¬ 
cated Federal tax law, and in my humble opinion as a 
lawyer, the partnership tax laws are the most com¬ 
plicated of all the internal revenue laws. 

1 would have been in a position, having had some 
experience in that field, of being required to get 
some advice or instructions from a man competent, 
preferably a Certified Public Accountant would have 
been my bet, and that was built right in. Ernst & 
Ernst are Certified Public Accountants, and they 
recognize this, and any decent accountant recognizes 
this fact, and certainly Public Accountants, Certified 
Public Accountants know it better than anybody else, 
and Ernst & Ernst know it. 

They proceeded to draft a letter addressed to 
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Thomas Fahey specifically, the defendant In this 
criminal tax trial an ’ this is what they sail to 
him, and I am reading from Exhibit C, February 14, 
1967: "Mr. Thomas Fahey, Walker McKinney Associates, 
?G5 Midtown Plaza, Syracuse, New York." Incidentally, 
bear in mind that the nursing home was under construc¬ 
tion and under rennovation, I think that is what ex¬ 
plains the difference in address, they tbviously 
couldn't have their offices right in the nursing home 
that is being remodeled. "Dear Mr. Fahey, we enclose 
in duplicate U.S. Partnership Return of Income of 
Walker McKinney Associates for the ended December 31, 
1966. ' Now let's look at the very document they 
enclose. They said in duplicate and here it is, 
Government Exhibit 5 in evidence, 1966, there is the 
original of the two where they referred to duplicate, 
this is the second copy, the original, and you know 
when you look at the evidence that this is the ribbon 
copy. When I say "this" I am referring to Exhibit 5 
is the ribbon copy, ar.d Defendant's Exhibit C is the 
carbon copy. 

"We enclose in duplicate U.S. Partnership return 
of Income of Walker McKinney Associates for the year 
ended December 31, 1956. The original should be 
signed referring to Government Exhibit 5 -- 



1 
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should be signed and dated by a partner." Look at 
the bottom of Government Exhibit 5 and you will see 
where it says "sign here, Thomas M. Fahey, Partner" 
and off to the right 3/27/6'/, which I assume is the 
date he signed. Underneath that "Allen E. Boers, 

Ernst & Ernst, Syracuse, New York, and dated February 
14, 1967, corresponding with the letter of transmittal 
It doesn't say -- let me go on with what it does say. 

| 

"The original should be signed and dated," and that 
was done by a partner and forwarded to Internal Reven¬ 
ue Service, Buffalo, New York. And the fact Govern¬ 
ment Exhibit 5 is here in this Court room shews that 
it had been signed and dated by the partner and filed 
with the Internal Revenue Service in Buffalo, New York !| 
and it carries out the Instructions to the letter. It 
* goes on -- excuse me, I forgot the 14202 -- in 

I 

H 

sufficient time to reach that office on or before 
April 15, 1967. Exhibit 5 shows the date 3/27/67, 
and I assume and I have heard the dispute, I don't havd 
to assume, the letter of transmittal, and I didn't 
know this until this minute, from the Castle Nurse -- 

i 

Castle Rest Nursing Home, is right inside the return 
with a postmark date, and of course it is part of the 

\ 

evidence, you can look at it, showing Syracuse, New 
York, as best I can read it, 27 March 1967, addressed jj 
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to Internal Revenue Service, Buffalo, New York 14202. 

There is the envelope cancelled, and right in the 
Government's own exhibit. 

Thomas Fahey complied to the letter with those 
instructions, he did exactly what he was told to do. 

The next sentence says "The form marked 'tax¬ 
payer's copy' is for your files," and Government 
Exhibit C has a stamp, a rubber stamp "Taxpayer's 
copy," and that is the copy that is attached to the 
letter of transmittal and comprising Exhibit C, the 
Defendant's Exhibit C. 

Sow let's go to the next paragraph, it is a 
short letter: "There is no tax due with this return. 
Each partner should include in his 1966 U.S. Individ¬ 
ual Income Tax Return the amount shown opposite his 
name in Schedule K, column 4." Let's look at it, here 
is the original Government Exhibit 5, we turn to 
Schedule K and we find on the next to last page 
Schedule K, "Partners share of income, credits and 
deductions, and then you can read it for yourself when 
you go to the Jury room, a column number one, "State 
the name and address of each partner, designate on 
residents and so forth. Then they have A, B, C, D, 

E and under "A" they have Walker McKinney, 47 E. 87th 
Street, New York 10028, Social Security 382026, 
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percentage of time devoted to business ar.d so forth, 
and then you have column 4, that is tb~ col - an 
specifically indicated in the return instructions by 
the Certified Public Accourtant, column 4, Walker 
McKinney, in parenthesis -- if I may take the liberty, 
if it is in parenthesis it means a loss, $12,875.50. 
Then another column 5 and then other columns centinu- 
ing and nothing for Walker McKinney beyond that. Tie 
next entry is for B, Theodore Metzger, 2QC Fellows 
Avenue, Syracuse, Hew York, Social Security Numbe. 
096148047, percentage time devoted to basiness again 
the word "part" and then blanks for column 4 and 
thereafter for Theodore Metzger. Then we get to "C", 

I assume the Government made the red marking here, it 
may have been Thomas Fahey, in any event It is here, 
"C" Thomas Fahey, 415 Stratford Street, Syracuse, New 
York, Social Security Number 097226546, percentage of 
time devoted to business the word "all." Column 4 is 
absolutely blank, look at it, absolutely blank for 
time for Thomas Fahey. Then column 5 is absolutely 
blank, so it isn't a question i somebody making a mis¬ 
take as to columns, then they jump down with a cross 
line, I don't mean a cross line but a heavy bar type 
line separating the portions I have just read to you, 
and they come down and they have new columns and they 
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have column 6 with the letters, and then just "C", 
the letter "C" which means Thomas Fahey, $14,994, 
right there in the partnership return, and then off 
to the right, column 12 an expense item $508.31 oppos¬ 
ite Thomas Fahey. And then finally the fourth part, 
George Simpson "D" 592 Park Avenue, Zast Orange, New 
Jersey, 007017, Social Security Number 001127129, 
percentage of time devoted to business "Part," column 
4 for Dr. Simpson, "Ordinary Income or loss ($?,775.15f 
which again I interpret to mean loss. Then to the 
right -- nothing for the balance of that for Dr. 
Simpson, and then there is a total under the ordinary ' 
income of column 4 up to the heavy line, the amount 
$15,147.65, clear, detailed, specific, allegations 
are made oy the Accountant in every inch of the way. 
Given all of that and more than that you come right 
back to page one, Thomas Fahey, Thomas Fahey signed 
the return and the return is filed, and all of that 
information together with everything else in there is 
filed on time with the Government, with the Social 

j| 

Security Number, his name, his address, the part he 
plays In the partnership, either part time or all, 
in this case he marked "all," he was the only partner 
who marked all 1 , I assume that means all of his time 
is devote i to the business, and it is filed, the 





i) 
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original is filed with the Government, with the 
Internal Revenue Service in Buffalo, Newark and what 
happens with respect to Thomas Fhey’s personal income 
tax return? You heard his testir.my as to how he 
prepared his income tax return, much the same as I 
suppose most of you and as I , comes income tax 
figuring time you get all the relevant papers and 
documents and W-2'e and whatever we have, our expenses 
or doctor bills, whatever we have, and we spread them 
out in front of us, and Thomas Fahey had his in frent 
of him together with the rest of his data, and I think 
his wife's data, I think he testified, the Ernst & 
Ernst documents. He got it, or shortly after February 
14, 1967, a very clear specific direction instructing 
him as to which amount shown opposite his name should 
be included in his 196$ U.S. Individual Income Tax 
Return. He goes to that very specific amount, very 
specific column, very specific section. Schedule K, 
and I find nothing in that block for him, not only not 
for him but not for Theodore Metzger. All the alloca¬ 
tions are made by the accountant. If aver I heard of 
a case that cries that a not guilty verdict, it is 
this one. 

On the strength of that kind of highly specific 
written detailed instruction, and it wasn't an 
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accidental instruction, when j eay 'they, 1 i a[r 
talking Ernst & Ernst, they may hc.va beer, careless, 

I thin< one of them said it was an oversight, but my 
word for it is it isn't the only ti - if - h . ., cna<?> 

March 1966, ,io s referring to rhe \0C5 trcr.-ci*-tc I. ! 

precisely the same type of instruction, the indictment 
years- arc *66 and ‘67. In 1965 with respect to the * 
L96 d tax year, and of course it is not until March in j 
this case of 1966, Exhibit B in evidence, precisely ij 
the -ame type of instruction. Oversight? 

Exhibit C, dated February 14, 1967 transmitting 
to the taxpayer the 196b tax return, precisely the 
a " * lncfructi °n. n versight? April 2, 1968, beyond 
the indictment years, yes, April 2, 1968 as evidenced j 
by defendant's Exhibit D in evidence, precisely the saje 
type of instruction, and I think it had additional i„-| 
formation, additional instructions with respect to j 
investments credit which I suppose is something that 
came up about that time. Oversight? 




I say to you that Thomas Fahey had an absolutely | 


perfect right, more than that, he had a perfect duty 
I stand here to follow the instructions in those 
letter; to the letter, and those are the two years, 

1966 1967 that he 1- charged with criminal tax 

'vesfen. 
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Think about 1966. In 1966 a? 1 recall the 
testimony Sheldon Kail a prior accountant prior tc the 
retention of the Ernst & Ern-it firm had recommended 

I 

or advised that withholding be taken from Thomas 
Fahey's payments received from the nursing home, and 
you heard It from Mr. Boers that when Ernst & Ernst 
were retained, they advised that it was improper to 
withhold on Thomas Fahey because he was a partner. 

More than that he was entitled to a refund for the 
amounts that were wJthheld, and apparently there is 

some complicated FICA as well as other facets connect-;! 

i! 

ed with the return or the refund, and I don't under¬ 
stand it all -- at all, except that it appears from 
what I have heard from the experts that in a partner- jj 
6hip situation there is different treatment with 

i 

respect to Social Security and withholding as against j 
-- social security as withholding, but in any case 
Ernst & Ernst said to stop the withholding, they didn' 
say it to Fahey, they tell their client Castle Rest 
Nursing Home you are to withhold on Thomas Fahey 
because he is a partner. 

So you tell me whether or not an average, reason¬ 
able everyday taxpayer isn't lulled into a false sense 
of security given an attempt to withhold and your 
accountant tells you it is wrong, you are not supposed 
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tn then when it corns to incoco tax 

fiilng £ime receiving the letter oi specific instruc¬ 
tions that ere nerc in evidence in this court room. 

r t'w.t 'Aus*- Fahey was obligate;: te follow in¬ 
structions in th:>se years without que ticn, and if ,. e 
nv’ any nucotiwr. would have had to go to another 
accountant, and how cany of us would call another 
accountant to .heck on Smst I, Ernst? I wouldn't ana 
I don’t think anybody els a would reasonably expect 
* horn ' s ; • lev should have. There was nothing that 

would alert him to the need or necessity for doing 

so. 


More than that Mr. Boers and Mr. Foody and Thomas 
Fahey have all testified, the undisputed testimony 
here is that nebedy ever directly or indirectly, ex¬ 
pressly "*r imp.iedly. orally or i« writing altered 
th’ Instructions contained in these letters. 

An- you know we heard or. that poi.it, we heard 
about Michael Wilton tha Special Agent of the 


Intelligence Division who sits right behind me who 
was investigating that case, we heard that he had 
investigating that case, but wo didn't hear Michael 
•Mir.r-. testify in this case. Isn't it terribly 
i’Tt ton' 'ha- Uniter States Government, having a 

" ■' t! - ■- igate a case which ^ould wind up 


r 
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here in the United States Court room that if they 
could have had the slightest basis for contradicting 
anything that Thomas Fahey has testified to or any 
of the other witnesses for that matter, they would 
have rolled out a red carpet though this court room 
and they would have ushered him in and they would 
have had him take the stand and testify and tell you 
ladies and gentlemen of the jury and this court = 

"hey, we caught Thomas Fahey in a lie, and this is what 

I 

he lied about," or "we caught Thomas Fahey falsifying \ 

I 

books" or "we caught Thomas F~hey with a double set 
of books" or anyone of those other what I called 

!| 

indecia of fraud, not one of them present in this case* 
not one of them is present in this case, and for my 
part I can't understand how it reached this point, 
except that during the course of my investigation I 
had to turn all of this defense evidence, the file 
copies with Boers, the original of the partnership 
returns filed with the Government, all sorts of checks 
and cross checks and social security numbers, that is | 
how they locate documents and tie them in, that is why jl 
the Internal Revenue Service wants and has a proper 
right to request and demand that they be furnished the 
social security numbers, because thet is their way of 
identifying each of us taxpayers and all of our records 
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-socially tUse days ,f c .mputerlzatior., it , 
perfectly good feneibie very efficient system. S o 
yoo tell me wl, y with Ernst 4 Ernst, why were they so 
eeslly and readily available to them, -nd particularly] 
"° thC states Government, upon first inquiry, 

lust as I did curing the course of investigation, jj 

deternined «ha. did they have ir. their documents, J 

wha. did they have In their file, on this tattnayer, j 
and they would have turned up the file copies of the 
Government's Exhibit B, C and D. 

It is shameful that an American citizen ha, to 

he subjected to trial and ordeal of a criminal tax 

fraud trla,. It is a very, very anguishing matter 

for any of us to have to go through, and you know i 

could go on and on hut I am not going to bore you 

with recollection of the evidence. As I see this 

case there w.-.s nothing but confusion from the start. 

You heard that there are thr^e M r tn3roM „ 

d Partnership agreements, 

-t least writings, trying to reconstruct these de¬ 
fendant's exhibits memos of understanding ,„d writing 
The Government thought that there was only one written, 
agreement ever In existence In this case. They though 
that because that Is they produced was Government 
-xilh.t It, i think was the number, yes, Government 
>.xh!. that is the only exhibit, the November 16, 



216 


Summation by Defendant. 

196> exhibit, Government 19, that is the only one 
they produced. And what does it mean? It means that 
is the only one they uncovered durins their investign- 

’ 

i 

tion, signed bv all the partners. All they had to do 
was to the Castle Rest, and I am sure they did, but 
they didn't do a thorough complete investigation, 
because if they had done so they would have learned 
as to the existence of Exhibit E, the memorandum of 
understanding dated November 23, 1964 signed by all 
of the parties, they would have learned as to the 
existence of defendant's exhibit F in evidence dated 
January 4, 1965, so there were three written agree¬ 
ments treating with this partnership, and you have 
heard the evidence of that, but that isn't all. 

McKinney, the Government's own witness. Walker McKinne 
testified in this Court room that beyond the written 
agreement; they ware constantly making changes orally 
and sometimes with a letter between the partners, and 
one of those changes took place in September of 1967 
September 6 and September 7, 1967 when in addition 
to Thomas Fahey receiving payments from the partners!! 

Ws’'car McKinney was going to receive payments 1 think 
at the rate of $12,000 a year, and I tnink Dr. 

Simpson was going to receive payments I think at 
$2400 a year, and Walker McK nney testified, and It 




f 
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h ” n - v ' r ‘Crated by the,Government, th , , r 
witries , that all of the partnar? ,< g - efc that 

11 the pa/L- nt received by the partners were tc be 
treated as dfaws 3:id advances. 

£,ai saying to you people Is that •ohod- l 
' v ' n the ver y * an w ^c went into litigation, the 
o\ '.rn-acnt ’ f ovm fitness, Via liter MeKinne ' r-ver ;or- 
t0r,de! i that a W°ly h as over told Thomas F.:bey ttm 
th-, money ne was receiving strictly from the nursing 
home was taxable income, beginning with the accountant 

,nd ' rding with thei * enemy tnat he went through 
litigation with, Walker McKirrey. 

talker McKinney testified in no uncertain terms 
that all of the partners agreed on September 1967 
that all of the payments for all the partners were to j 
be treated as draws or advances. Now how the account¬ 
ant .landed it 1 don't know. The accountants weren't 
pi-re by Thomas Fahey, the accountants were picked 
by Walker McKinney and his lawyer Mr. Murray. It 
wasn't Thomas Fihey's job to pick the accountants who 
would handle these affairs, it turne' out to be the 
accountant for the other side once they got into 
litigation, and nobody ever testified in the slightest 
° r f,aP evcin suggested that Thomas Fahey was ever told 
thir the payments he was receiving from the partnership 



218 


Summation by Defendant. 

to himself as a partner were taxable Income. 

Given all of that, with all of that construction, 
the partners making deals and changing them, sometimes 
the salaries went up and down, ss I recall Walker 
McKinney's testimony and Thomas Fahey testifying that 
January '68 the proposal to be 80-20, split right 
down the line, all sorts of changes and flucuations, 

I don't know how any reasonable taxpayer in Thomas 
Fahey's position, trying to establish himself in his 
chosen position, his life's work, trying to make go 
a really fine community service idea, convert a 
hospital that had been abandoned into a nursing home, 
how anybody should be alerted in the slightest to 
have to go to any expert beyond the experts they had. 

1 know what the Government is going to say, the 
Government is going to say "oh, Thomas Fahey never 
told anybody about that, never told anybody about 
that." We haven't heard from Mr. Wilton, the 
Government's investigator, and you never will because 
they chose not to call him. 

I say to you that that is proof positive that be 
was in no position to dispute any of the testimony 
that you people heard in this United States Court 
room. 

So why docs The is Fahey have to go through the 
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oroeal of « era' felony trial 0 If 
tox duo and owing, if the Government 
any tax due and owing, and they haven 
-i/. l.- are eti sorts of in'/esrigatiori'j 


tnere is any 
•tj .ms there Is 
t yet, r.y word 
available tc 



-h a, the civil side ot ti.2 ease is certainly open, 
that means the collection, they have all the facilitiej 
of audit and collection and tax courts and all the 
r st of the things available to them -- 

MX. WELCH: If Your Honor please, I believe that ! 

|i 

Mr. Scaccia is misstating the law to the jury. 

1HF COURT: Please, Mr. Scaccia, please leave 


the law to the Court. 


MR. SCACCIA: I am sorry, Your Honor, I am 
sorry. 

I can tell you that I haven't heard a single 
word about intent, there has been a complete lack of ' 

[I 

evidence as to any affirmative evidence of intent 
here. '-Tiat is criminal? Where is the intent 0 

I 

Thomas Fahey was put to the position where he had to i 
prove his innocence, not that that is what the law 

j 

requires, but that is what you have to do In a case 

like this. 

I submit to you Ladies and gentlemen that they jj 
Uave clearly not only created a reasonable doubt as j| 
tn criminal intent ho-e. v. ■ have established its 
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abience beycnd a reasonable doubt, and I as going to 
close by simply stating to you that if anywhere 
anybody can get justice it is in a United States 
Court room and we can certainly live with a determina¬ 
tion at your hands, and we ask, based upon the evidencs 
and the law the Court will give you at a later time, 
applying the law to the facts, that you swiftly, 
promptly give a verdict of not guilty on all counts. 

Thank you. 

THE COURT: Allright, Hr. Welch. 

MR. WELCH: Thank you. Your Honor. If it please 
the Court, Mr. Scaccia, ladles and gentlemen. It ha3 ' 
been a very short trial, went very quickly, so there li 
are some documents that you might not totally under- jj 
stand which you can take into the jury room and 
examine, but the real core issue here, as Mr. Scaccia 
says, did Thomas Fahey know this was reportable lncome| 

Thomas Fahey is a highly educated man, he is in 
business, a man who took the job as administrator of 
the nursing home to get the financing for this nursing]: 
home. Did this highly educated man, in spite of hia 
protestations he didn't know, did he know this was 
taxable income? That is your question firs-. And I 
would like you to decide that question, I think it 
is an important thing for you to do, it is an importan : 
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function that eve../ citizen shoul- rvc, when the 
evidence looks like a person commited a crime, you 
weight it cnri you decide, it. 

'-here i 3 a second question, if this man, thl, 
highly educated man here, business wise man, if he 

ij 

knew that this was reportable, taxable income and 
still did not report it, did he do so with intent to 
defeat the tax, to evade or defeat the tax, that is 
the second thing for you to decide. 

There are more real issues in this trial, the 
defense has just about conceded that. The important 
thing is did Mr. Fahey willfully fail to report what 
he knew he should have reported in order to beat that 
tax, that is what I am asking you to decide from the 

oasis of that evidence and the testimony you heard on 
the stand. 

!| 

Now the figures that Mr. Cullera testified to 
about the taxes, the figures in the indictment about ji 
rhe reported tax due and owing, about the true tax 
due and owing, really hinge, as you can see from the 

I 

questions on cross examination, really hinge on that 

one item that is used as a starting point. Mr. Cullem’i 

figures, you recall each of you got a copy of Exhibit 

■' » 1 Relieve, and you recall that at one poit when 
1 asked Mr. JulLem to go through this material and he | 
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got to the ooint where says "unre 7 >orted groan 
salary 1966 $14,944," and on the 1967 schedule there 
was also ar. unreported gross salary In this instance 
for 1967 $11,666.22, Mr. Scaccia Jumped up and proper! r 
so, because he felt that was something you should de¬ 
cide whether or not that is reported or unreported 
income. That is something for you to decide. But 
when you decide that, then the figures will fall in 
line. 

So that 1 am telling you all this so when you 
retire to that ju r y room, I am net asking you sit 
down and go through all these long involved documents 
to see whether or not every dollar and cent was 
properly accounted for in the evidence, Mr. Scaccia 
wasn't asking for that, get to the bigger issues. 

What did this man know and what he do when he filed 
these returns? Those are the issues. 

!j 

I can't impress enough on you the fact that Mr. 

P 

Scaccia comes here, stands at the bar and asks you to 
look at the evidence, the transmittal iertir<= from 
the Accountant, as any reasonable taxpayer would. But 

'I 

Thomas Fahey Js not any rea3on4Ai taxpayer. There Ir I 
a man who has a lot more expertise in business mattersj 
than any one of us would have -- 

MS. SCACCIA: I object to that as an imp-ooer 


i 






.*> * 
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characterization not founded in the evidence. 

THE COURT: I think it is within the realm of 
argument, it is for the jury to say. 

MR. WEIJH: Did you hear Mr. Fahey spend a large 
part of the afternoon telling you about his educations.: 
background, about what he was doing for the nursing 
home, doing the financing arrangements, that is what 

| 

I wa 3 referring to in the evidence. That is in the 
evidence, Mr. Scaccia elicited that testimony. Now 
when you think about that, think about a man with that 
background looking at those transmittal letters. 

I 

Mr. Scaccia asks or told you this was a case 
that cries out for some advice, expert advice. Mr. 
Fahey told you that he filed his 1966 return a year 
late, in April of 1968, because there was confusion 
in his mind about what sums were to be treat and what-1 
to be treated and what way. Why doesn't this man go 


to an accountant and ask him for advice? He never didi 
I submit you can judge from that yourself that 
this man knew this was taxable Income. 

Now these other agreements the defendant entered I; 
into evidence, you heard the testimony of Mr. McKinney! 
and you heard the testimony from Mr. Fahey, tne 
Government's Exhibits, the Articles of Ifcrtnership 
governing the agreements, ttat was the only one that 
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covered wnat it was Mr, Fahey wap tc be paid, that 
salary, and that salary is all we are asking you to 
consider. 

The case, although it went in quicaly, it is a 
simple case, and thare are sometimes a lot of things 
that advocate think we should call to each other's 
attention, and that is why I have the nates, please 
don't be intimidated by the number of them, it won't 
take that long. 

When you retire to the Jury room it is going to 
be important for you to look at som® of these docu¬ 
ments. For example, if you will take a look at the 
Articles of the Partnership, Article 7, Mr. Fahey is 
to receive $20,000 a year. Then think about the 
testimony which showed you in fact when we did the 
addition right on the witness stand at one point, 
that combined from the Cuiotti Construct ion Company 
and from the partnership Mr. Fahey got $19,999 or some 
odd dollars, cloe to $20,000. Then cake a look at 
the financial statements that Mr. Fahey submitted to 
tho Marine Midland Bank. Take a look at tne bottom 

the words "annual income,■' you are going flr.d 
chat Mr. Fahey claimed $20,000. This is his financial 
con_ii^Ion as of January 1, 1968. In January Mr.Fahey 
is claiming he has an annual income of $20,000 be it 
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from Culotti Construction or from Walker McKinney 
Associates, the nur^.r home, bu- :,e s&ys to the 
Il3tia Midland ban’* 'I am getting ~ o :>,0GG income.” 
.art of thee income is made up fron Culotti 

Construction Company, no question in his mind as to 
that, he reports that on his income tax return, **ha f 
is taxable income and that is reportable. 

I'<‘i heard Mr. McKinney, you heard Mr. Fahey 
establish that in fact what he was getting from 
Culotti Construction Company was nothing more than 
part of the $20,090 he was guaranteed under the 
partnership -- 


MR. SCACCIA: I object to that, Your Honor, I 
have no such recollection that Mr. Fahey so testified. 

THE COURT: Please don't interrupt. The juror's 
memcry of the evidence will control. 

MK. .-iLc.H: Please, ladies and gentlemen, if I 
do mis-'tate something, I do not do so deliberately, 
your recollection does control, and whan you get back 
into the Jury room if you recall something differently 
call it your fellow Jurors attention, because it might 
l.ccme significant to you. Jo question that Mr. 
McKinney testified that the $20,000 in the Articles 
of Partnership was goine *rn come f-ora Culotti 
Construction and from the partnership, but really that 
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really made up, the $20,000 from tho pirtnerahip, 
yut for some unexplained reason Mr. Fahey reports 
only the Culotti Construction Company — I shouldn't 
aay unexplained, he explains it, he says he had a 
transmittal letter which mislead him. 

I think there is another point I would like to 
make with you ladies and gentlemen, and that is when 
you listen to the Judge's instructions keep in mind 
that the Government does not have to prove beyond 
all doubt Mr. Fahey's guilt, nobody can prove anything 
beyond a certainty or up to a certainty, just beyond 
a reasonable doubt, and that is something to think 
about, a reasonable doubt. 

There is another picture which you ought to get, 
Mr. Fahey, or Mr. Scaccia, the defense has not denied 
that the money came — they were happy to stipulate 
Mr. Fahey did receive the money. Now when yc_ get 
$14,000 or $11,000, don't you consider that income/ 
Can you ignore $14,000 or $11,000 when you file your 
income tax returns? /ould you ignore it on the basis 
of some letter that at best Is misleading? 

There is another factor to consider about that 
money coming from Culotti Construction Company and 
that money coding from the Walker McKinney Associates 
Nursing Pon?, can it be a coincidence tha‘ the sura 
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th “ sa ’- fc ln $1,666 Iros Culotti ana 

-h- -j .ie gets ,1,666 from the nursing home when he 
is wft* the Calotti payroll, and yot he done to treat 

i 

w * 1 " r_dtly. How then, it' things arc as Mr. 

* J hey has asked you to believe they are, that he 
didn't know when he filed returns for '66 and '67 
that this income ito.a the partnership was in f 9ct 
salary or was income that has to be on the income tax j 
return? Eut then he tells you when he files that 
return he was operating under some new instructions 
tnat he got in this report by the accountant which was 
the folded over document the defense put into evidence! 
Why is it when I asked Mr. Fahey "Did you ever file 
amended returns concerning '66 and *67" he is now 
to1H the Partnership income is income and has to be 
repartee, -why is It he never filed amended returns? 

He might nave been confused during those days, if you j 
want to believe that, bur * . one point or the other j 
it did become clarified, because in 1968 he did in 
feet report that Income in spite of the fact of the 

d 

letter from the accountant that read exactly the same,] 
they same it was clariiiednow because he had this 

i 

report from fcist & Ernst the accountant which talked j 
about salat/, and that is why he reported it, he stil.J 
never made .hose amended .returns. 
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It you thine it is important in your Jeci3io 
i/han you go into the jury voon., when you It ok at 
the 1963 transmittal letter wtiicn is identical in the 
relevant paragraphs to the letters concerning '66 an - . 
'67, then Exhibit 25, a carbon copy of the '63 part¬ 
nership return of income and just the same as the 
other letters, it says there is no tax due with this 
return, each oartner should include in the individual 
tax return the amounts shown opposite his name in 
Schedule K column 4, that is what it says, and you 
will look in Schedule K column 4 and see there is no 
figure next to Mr. Fahey's name. 

I- 

Mr. Scaccia has asked you to conclude this mis¬ 
lead Mr. Fahey, and that is why he filed as he did. 

The letter is silent about column 6 in which the jj 
salary income of Mr. Fahey is listen. Is it credible ji 
that Mr. Fahey then chooses to file this and complete ijjp 
ignore the large sum in column 6 on these returns? 

ii 

These transmittal letters of thu accountant, 
before you decide that maybe hr. Fahey followed the 
advice of an accountant or his accountant, remember 
what Mr. C 'ore said, he said it is not his understand¬ 
ing of their responsibility, this is cy recollection, i 
it i? not his understanding of their raponsibilify in | 
2rn£t & Ernst to advise the inniviuuei partners nz 
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whst they '- 'k ' 


o with tb ; atoc'-uiCH 


L~ tne- >s s tne c- 


sh: p r-tur . o. r.’ -i.r owe. ltviivi dual ■’•iturn, 
wsn's th.-Jr «ob. lir. Loots In rnsc S Ens 
the accountants fo. C--..sri.- Rett iuv i •- . :jr;e 


that 
t were 
, ot for 


iir. 7 hey, it wasn't th.-i: jcb to tell Fahey 
about the individual returns, uic they didn't ana he 
didn't ask there. 


Thir 'iev?ly hired accountant that came intr- court 

today, what he -- what did he say? He took the 
witness stand and assumed that what Thomas Fahey said 
on the stand wae true and assumed what it was that 
was brought out from Mr. McKinney on cross examination 
by the defense as true and accurate and said ''Good, 
this is so, then Mr. Fahey was following instructions, 
was doing the proper thing by not reporting this 
taxable income." But you first you have to believe 
Mr. Fahey's 3elf-serving statement about that before 
you get into the accountant that was on the witness 
stand today. 

Look at the facts that are in evidence, the 
hard facts. Mr. Fahey wants you to believe that there 
is something else,something outside the scope of 
these agreements, yet Mr. Fahey hae signed this 
agreement which talke about his $20,000 a year salary. 
Mi . rihey told you it wae his understanding that he , 


f 
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vould bt c; 1 tc daprsolat ion. Wtll it to 

at in the Articles of Fartr.ership. Wall, it is 
silent on that issue. It is a tough question , yo;: 
haw to j gt icr yo iv -.a I.'. 

And uitinvate^y !>. Fahey told you on the witness 
stmd that he got $175,00C award for those years. 'Jew 
if that is so that is going co increase his Income 
for those years if he does it by law -- 

»®. SCACCIA: Your Honor, I have got to object 



to that. 

THE COURT: Yes, I don't recall any such evidence 

■j 

as that at all. Please, Mr. Welch, why don't you 
talk, about arguments in the case? 

MR. WELCH: Now, ladies and gentlemen, Mr. Soaccijji 
mentioned to you that Mr. Fahey did -- well, I will 
move on, you did hear me ask Mr. Fahey some qu stions 

ji 

about the FI>A or the Social Security withheld from | 
his salary during the initial part of 1966, and it 

I' 

was improper, and why was it improper? Well, as Mr. j 
Fahey himself said on the form, on the 84 fora that jj 
he submitted to the Government on behalf of the 
partnership, that he was adminfetering, he 3aid it war. ji 
Improper because the partner or employee, Mr. Fahey, 
is required to and will pay self-employment tax, that Jj 
is what he said, but he did claim and did back -- get i 


4 
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fl 

bac . ap.voxiiLately all i*;ge rV , half c 

v:as che partnership's hole or which was hi~. In 
I s-.keJ him about the Federal withholding that wa3 
withheld from his salary chat year, Fed r:.i Ir.con 
'i'ax which the accountant told him way crr3 , i«»ou« 1 y 
withheld. First I asked Mr. Boers, he raid if he had i 
prepared it for Mr. Fahey, the forms to get the return 
of that money, think of what Mr. Boers said, that he 
had prepared a W-d, he specifically said, and there 
vac sr*oce ciscusstn about Mr. Fahey should then attach 
that to his individual return, but then I asked Mr. 
Fahey did he take credit for chat money that he paid 

'I 

that was withheld from salary in '66, did he take 
credit for that on his individual return or file a 
form for the return of that money, he 6aid no, he 
3aid no because there was no way he could do it. Mr. ! 
- oers 3fl id he tfbuld dc it or. hir individual tax returnjj 
dow think about (.nose two facts for a minute. Why is 
it that he did in fact get back the FICA that was 

* 

improperly withhelc., not a question of whether any 
money should be taken from his sa)ary, it is a 
question of whether or r.ot it should have been with¬ 
held or he should pay it he -- he should pay it 
himself. At any rate, why is it he got the $500 back 
and not the Fed-.r! withholding tax? 
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I submit that you can conclude the reason \, 
aid that because half of that FICA was the partners 
money and the accountants were looking over his 
shoulder telling him to get It back, they weren't j 
Mr. Fahey's accountants, they couldn't care less it 
he got his withholding back or put it on his return, j 
so Mr. Fahey has $1500 in the Federal Treasury with¬ 
held from his partnership salary, why don't report 
it on hia 1966 individual tax return and get it back? 

Take a look at that return, he did get a refund 
on that return. I am going to ask you to look at 
that fact and conclude the reason he didn't do that 
in order to Justify that money and get it back, he || 
would also have had to report the income from which || 
it was withheld, it is the partnership salary, and I 
I am going to ask you to think about that in terms of 
concealment, think about that in terms of intent to 
defraud the Government out of the tax due and owing 
them. He didn't want to get into witholding with the j 
Government because he would get into the whole buainesf 
of the partnership income. 

Now in 1969 he wac audited by Mrs. Laura Post. 

Mrs. Post came here and testified to you. She told 
you that she asked him if on this 1967 return he 1 

reported all income, and she said ht response — his 




* 
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rc oi.ae « a yc* ha hid. 11, Y h'/ no’ r ’ 

th- partnership salary, so .fas he. ci ncaaling -roc. 

:'rs. Post .toraa oi that ir.co-w’ Loll, you conclude 
tie ...is not concealing It it you thought he didn't 
consider it as incone, yet everything else indicates 
;t he would h^ve considered it as incc.n . 

Let's take a look at that letter he «roce tt 
McKinney, April 6, 1966. Take c look at Govern¬ 
ment's Exhibit 28, you can read the whole exhibit, 
just for sake of expediency 1 will read the relevant 
part 1 am arguing to you about. 

This is addressed to Walker from Tom, April 6, 

'66: "Moreover in view of the strong possibility 

that construction may not commence until June, Reno 
Culotti, Culotti Construction Company, can no longer 
justify cry salary to his directors. r think this is 
understandable considering the fact that he budgeted 
a maximum of one year cf set expense and has already 
well exceeded this. We discussed this briefly on our 
second last visit to Syracuse and I think you can 
understand his position -- I must now ask the partner¬ 
ship to assume the expense of my salary and -- until 
such time as the operating reserve is deposited with 
Marin*’ Midland. I wish this were not the case, but 
given my heavy personal responsibilities, a regular 
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salary is essentia! for subsistence to ke tp ry mind 
free to tackle the large amount of work rhcad c£ a^." 

This is incone to this mar. lust as your salary 
is income, and he knows it. 

Laura Post asked if he has repotted 11 of hi*, 
income In '67, she asked that question June 6. He 
said yes when in fact he hasn't reported that salary 
from the partnership. Was he concealing something 
from Laura Post? And if he was concealing something 
from Laura Post why was he doing so. There would be 
additional tax on that partnership salary. 

Now what alse is there in the record to establish 
this Intent to defraud? Well, there is concealment 
from Laura Post. Then there is this additional con¬ 
cealment by not even attempting tog£t back his money, 
his Federal Income Tax that was withheld in '66 when 
he in fact filed his '66 return. 

Here is a letter talking about a man who has some 
extra responslblity, he is asking for money for the 
partnership to start paying in 1966. Take a look at 
that return filed a year late. On that return filed 
a year late he claims a refund, a man in dire straights 
for money, first a return claiming a refund, he files 
it a year late. 

MR. SCACC1A: Your Honor, I want to object, nc 
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•ividenct. >t cl l ..bout being iv. J;.re 
i;i the record. 


■nights sn/V 


re 


_.v r.x — instcujf yon nob tc interrupt 
lln * di-- -‘Ske a tlaiia for refund, it is iegiti- 

noi-aLody waits a whole year co file a claL_ 
for refund he is not in cire straights for money. 
Proceed. 


idR. e'ELCH: Thank you, Your Honor. ’That T was 
about to say, the reason you can find he waited that 
whole year to file that return is not because there 
was confusion in the partnership, bit so Tom Fahey 
could get away with not paying the tax on his partner¬ 
ship return. If he had reported the partnership in¬ 
come, I am sure he could have taken credit for what 
was withheld, b' it also would have increased his 
income. In 1966 that figure is $14,000, that would 
have been a substantial increase, and there definitely 
is more tax due and owing. Take a look at the figures 
on the computations, that is why he didn't file it on 
time, because he knew if he filed it on time and was 
truthful he would have to pay a tax. 

Intent to defraud, there is intent to defraud, 
dow if there is some confusion in your mind about 
depreciation or something of that nature and what 
Mr. Fahey understood, take a look at those doucmeats 
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and gee what it says, they are silent. Once you 
have done that you can disregard that unless you 
believe what Mr. Fahey tells you on the witness atari 
that was In his mind. Mr. Fahey Is on trial hero, 
that Is a self-serving statement. It really is a 
simple matter, a simple Issue for you to ducide. Here 
Is a man who receives $14,000, that is a round figure, 
1966, and $11,000 in 1967. You figure what lar a 
percentage of his total Income that really is, and 
he leaves that off the return, and find he knew it 
was supposed to be put on instead of leaving it off, 
it certainly demonstrates this man willfully and 
intentionally intended to defeat that tax, it Is a 
lot of money, 

I thank you for putting up with the slowness 
with which I handled these documents. I dc attempt 
to be careful and not to mislead you. I am just going 
to ask you one final thing, and It is important to 
every one here. Just consider this evidence, consider 
It carefully, consider it in the light of the back¬ 
ground of this man who is Involved in this thing, and 
listen to His Honor's instructions. If you consider 
that nvidence in that light, weighing Mr. Fahey's 
testimony, keeping in mind that he is on trial and 
he might ver y well want to say things that are very 
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self-serving, even li he lies, consider that evidence 
and consider the Judge's instructions and then there 
is only one verdict you can come back with and that 
is that Thomas Fahey knew he had report -- had to 
report that income, willfully and deliberately did 
not report that income and for the purpose of 
defeating that tax. 

Thank you. 

THE COURT: We will recess now, adjourn now 
until Monday morning at 9:30 at which time the Court 
Will instruct you on the law that applies to this 
case. 

Don't talk about the case with anybody, not 
even among yourselves. 

e 

Have a nice weekend, don't talk about it or let 
anybody talk with you about it. Wait until you have 
heard the court's instructions Monday morning then 
you trill have all the opportunity you want to discuss 
it with each other in the Jury room. 

(Thereupon a recess was? taken to Jure: 10, 1974 
at. 9:30 a.m. 
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Proceedings, dated June 10,1974. 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
__- - - - ---x 

t 

UNITED STATES OF AJCRICA, 

» 

• against - : 

t 

THOMAS E, FAHEY, 

i 

Defendant. 

i 

.... 


The above-entitled action was continued 
pursuant to adjournment at the United States | 

Diatrlot Court in and for the Northern District 
of New York, at Auburn, New York, on Monday, 

! 

June 10, 1774, at 9.45 a.m. o'clock, before 
HON. L10YD F. KfeoMAHON, United States Distriot 
Judge sitting by designation, and a Jury. 



A 
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A PPEARANCES: 

KON. JAMES M. SULLIVAN, Jr., United States 

j 

Attorney for the Northern District of New York, 
Federal Building, Syracuse, Nev York, By: EUGENE 
WELCH, E3Q., Assistant U. S. Attorney, Of Counsel^ 
appearing in behalf of the United States. 

-and- 

DANTE M. SCACCIA, ESQ., Attonoey end 
Counsellor at Lbw, Wilson Building, Syracuse, 

Nev York, appearing In behalf of the Defendant. 
Defendant in person. 


(At 9A5 a.io. tho Jury entered the court¬ 
room and was seated In the Jury box.) 

THE COURT: Good morning. 

THE JURORS: Good morning. 

JUDGE * S CHAROB 

MacMAHON: J. 

Ttoe Court and the Jury have different 
functions. It la my functioning duty to lnatru 
you on tho law that applies to this case and it 
Is your duty to accept the law as I give It to y 
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whether or not you agree with it, and it is your 
duty to apply the lav as I give it to you to the 
faots as you found them. 

In short, I t a the exclusive judge of the 
law. you, the jury, are the exclusive jud^ of 
tbs facta. you and you alone decide what 
weight, what effect and what value you will give 
to the evidence. You decide whether or not you 
believe the witnesses and of oourse ultimately yc|i 
decide the guilt or innooense of this defendant 
on trial. 

You are not to conclude from any rulings 
that I have made throughout this trial or any 
questions that 1 may have asked, that I have any 
opinion one way or the otuer as to the guilt or 
Innooence of the defendant. That decision is 
exclusively up to you. 

Wow finding the facts la merely the process 
by which you, the jury, consider the exhibits a 
the testimony of all of the witnesses, sift out 
wnat you believe, woign it in the scale of your 
reasoning powers, draw auoh conclusions as your 
experience and your oanmon sense tell you the 
evidence supports and deoide just where the trut 
lies in this case. 


o 


n 
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Now lit this connection It la your memory 
of tbe evidence that controls. It Is not the 
way I remember; it la not the way oounael remem¬ 
ber*. If your memory squares with what either 
of the lawyers sold In their closing arguments 
you may accept their version. But to the extent 
than you nave a different reoollectlon of the 
evidence you are oound oy your oath to rely cm 
your mamory. 

New one of your moot important functions 
la determining, which witnesses you will believe. 
And thl. * so aa to ovary witness, whether the 
witness was called oy the government or the 
defense. You are not to be Influenced by the 
number oct witnesses called by either 3ide or even 
by tne numlmr of uoooaenta received In evidence, i 
We are concerned not with the quantity but with 1 
the quality of the evldenoe. 

R 

The first teat which you should apply in ! 

jl 

determining the trustworthiness of the witness I 
13 to £n5a3ure what he sayr against your plain 
e,/ery coy common 3ense. You ana not bound to 
be Ho. o unreasonable statements or to accept 

testimony that defies your so.narn sense or in¬ 
sult j your inlellegence just because the statemer^ts 
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are aide under oath in the witness stand In a 

% 

public courtroom. You saw the witnesses In 

this case. In deciding whether to believe a 
witness you should oacslder his conduct and his i 
manner on the stand. I saw you observing 

i| 

every witnoss with particular care as they were 
testifying. How did he strike you? How did he 
tnroress you? Was the witness being frank with 
you or was ha being evasive? Did his version 

I 

of the feats as he testified appear to be 

* 

straightforward? Was be troying to conceal some 1 
of the facts? Was he just parrottlng answers? 

Does he have any motive to testify falsely? Is ! 
he interested in the outcome of this oast ; How 
strong or weak was knowledge of important evidence? 
In short, can you rely on him. Can you trust 

i! 

him? Did he show any bias or prejudice cr was 
ie hostile or friendly to cither sldo? You 
ought to consider also his opportunity to know 

| 

the facts about which he testified, and the 
probability or improbability of what he said? 

How does bis testimony add up when you consider 
it alonn: with the other testimony and particular-! 

ji 

ly with the immutable t* uumentary evidence which jj 
of course oannot change their story? Are there! 


4 
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any inconsistentlea in the witness' testimony 
nnd If so how Important are they? Has the wit¬ 
ness usde any inconsistent statement on an earl¬ 
ier aooasion and If so how important is that? 

New the defendant Mr. Pfebey took the stand 
here end testified as a witness in bis own be¬ 
half. lie was not required to. His appear- 
anco as a witness was entirely voluntary. Had 
he not testified his eleoticn not to do so could 
not havo been considered by you in any manner in 
determining hie guilt or innocence. But having |( 
ohoaen to testify tbs law requires that bis tester 

|j 

many he judged and appraised by the same stand¬ 
ards applied to the testimony of any other vitne4i ( 

giving consideration of course to his background,' 

1 

to his personality and to hie natural interest 
in the outcone of this trial. 

Now if you find that any witness has 
deliberately and wilfully lied with reapeot to 
any material fact in bis testimony offered at 
this trial, you nay follow either one of two 
courses. You nay accent as much of the witness!' 

testlmon * as you believe, or if you wish you can 

4 

a 

reject hl3 entire testimony. 

You recalJ during the trial the Court re- 

li 


X* 


/ 
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oelved a suninary schedule shoving the computation 
of the tax cared by the defendant in 1966 9nd 1967 
according to the government's contentions. That) 
schedule is nov in evldenoe as Exhibit 24, 'Hie 
sivmarlea are not In themselves Independent proofj. 


simmsries are not In themselves Independent proof! 
They are merely resumes or sumaerles of lnfonna- j 
tion or data as set forth in the testimony of the! 
witnesses or documents that ere exhibits in evi- j 
denoe. m short those sunosrles here are Just 

I 

mathematical computations based upon testimony 
end upon exhibits. The sumr ,-y does not have 
any Independent value as proof and can't he 


controlling that an item is unreported Inc coo 
just because it is so labelled on these sunnnrle* 
or that the tax is due just because it is label¬ 
led so on this schedule. Because the schedule 


and sumanries ero no better than the underlying ,| 
testimony and documentary evidence. The 
schedule is just a visual aid to help you under* 
stand the testimony and the documents in an 


orderly arrangement. 


The evidence is the 


testimony and the exhibits, end the summaries are) 
no better than the testimony and the documents 

11 

on which thoy are based. 

It, is for you to docldo whether the summer-* 
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lea correctly present vbet was set forth la the 
testimony and the exhibits. 

Therefore you are to give no greeter oco- 
aid ere t Ion to these sunnorles than you vould to 
the testimony and the exhibits. 

| 

New before discussing the crimes charged 
here I want to remind you once more that an 
Indiotment is a mere aoousatlon. It Is not 
evidence of the truth of the charge node. And 

I 

you are to drew no Inference of guilt from tbs 
mere fact that the defendant has been Indicted. 

An Indictment simply means a defendant baa been ■ 
accused. The defendant has denied the charge 
made against him here by his plea of not guilty ! 
and by hla testimony on the witness stand. 

P 

The defendant has no burden of proof what¬ 
ever to sustain in this oase. Ha is under no 

i 

obligation to produoe any witnesses or any evi- | 
dence. Ha is presumed to be lnnooent and tb jj 
presumption of Innooenoe continues through^-t th^j 
trial and during the deliberations of the Jury. ® 
This presumption of lnnooence Ip overcome when, 
and only when, the government establishes the J 
guilt of the defendant beyond a reasonable doubt 4 
How vhat do I mean by "beyond a reasonable 
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doubt"? As the phrase implies, e reasonable 
doubt la a doubt that is based upon reason. A 

II 

reason which appears in the evidence or in the 
lack of evidence. It is not a vague, specula¬ 
tive imaginary doubt nor a doubt baaed upon what 
3onia juror might consider to be an unpleasant 

11 

duty. 

The government is not required to prove a 'I 
defendant guilty beyond every possible doubt nor 
to a nfitbenstlcal or absolute oertainty because 
such method of proof is humanly impossible in 
human affairs. 

You should review the evidence as you re¬ 
member it, sift out what you believe; discuss 
it, analyze it; weigh and compere your views of 
the evidence with that of your fellow Jurors. 

If that process produces e solemn belief or con-" 

i 

vlotion in your mind, such that you would be 
willing to set upon without hesitation if this 
was an important matter uf your own, then you 
may say that you have oeen convinced beyond a 

|i 

reasonable doubt. 

Cn the other Iiand, il' your mind is vaverlnf 

1 

or so uncertain that you would hesitate before 
acting If this wo 3 ar important matter of your 


r 
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own, then you have not been convinced beyond 
a reasonable doubt and your verdict oust be not 
guilty. 

There are tvoaounts In the indictment here, 
Count 1 end 2 charge that the defendant. Thanes 
Fahey, falsely, willfully and knowingly attempted 
to evade and defeat a large pert of the lnoome 
Ux owed by hla by preparing and causing to be 
prepared, by signing and causing to be signed, aj|d 
by mailing and causing to be mailed false and 
fraudulent Income tax returns which knowingly 


for the calendar years 




understated hla Incc 
1966 and 1967. 

llcw this lndiotaent does not charge that 
the defendant ipald no tax at all In eaoh of the 
years in question. Rather the charge la that 
In eaoh of those years the defendant had aubetanj 
tlsl taxable Income over and above the income which 
he reported. That he k v that be had such 
lnccma. That by not reporting this additional 


Income the defendant attempted In eaoh year to 

e 

evade the tax due on that Income and that In eeo 1 
year the attempt wee not the result of a mistake 
or an oversight but wee wllfull, whloh means the 
the defendant In each year wee deliberately and 
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purposedy, with specific Intent and motivation 
to evade the taxes due on the alleged additional 
Income. 

The law provides that any person who 
wilfully attempts in any manner to evade or 
defeat any tex or to evade or defeat the payment 
of any tax cwod, shall be guilty of a crime. 

Ifere you must consider each count in this 
indictment separately and determine as to each 
count whether the government has proved the 
guilt of the defendant beyond a reasonable doubt^ 

I vill send a copy of the Indictment, along with 
all of the exhibits,'into the jury room so that jj 
you will have them before you. 

Now, in order to convict the defendant on 

•1 

the charge of incoroe tax evasion the government 

il 

must establish beyond a reasonable doubt each of; 
the following three things. One, that a sub¬ 
stantial amount of federal income tax was due an4 
cuing from the defendant for the calendar year 1$ 
question. 

Now there is no question that the defendan 
did reoelve income from the partnership during t 

taxable years which he did not report during eacfc 

ol the taxable years. But mere failure to repojf 








% 
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lncucts which you receive is not in auffi- 

clenc to establish the crimes charge! here. 


In oraer u o convict the defendant, the 

government muse prove in addition to the failure 

to report the income two other elements of the 

crime and as to those elements there is a sharp 

| 

dispute. 

k. The second element that trie defendant 

made an attempt :o evade or defeat the tax, and 


j>. That the defendant made the attempt 

! 

knowingly and wilfully. 

i 

Wow the government's contention as to the 


amount of income reported, as to the material 

i 

which the government oiaima was received and as 


to the taxes whloh were in fact paid, and as 


to che taxes which were really due, are all set 

! 

1 

forth In Exhibit 14. That axhiolt will be 


sent in to you and at this point I therefore do j 


not intend to go into these figures. 

i 

Mow the 6 overnment is ncc required to prov< 


toe unreporteo incuse to £ mathematical certain¬ 


ty . it is sufficient if the proof establishes 


that s substantial part of ths tax liability was 

1 

evauoo. 


What la a auostantial pert varies from 




9 / 1 


t 
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cfcse to case and depends on how the unreported 
lnoame comperes to the reported Income and how 

t 

le-vy the tax would bo on the additional Income 
If it hpd been reported. 

1*e second elements, the third, is that 
the defendant made an attempt to evade and defeat 
the tax. The attompt alleged in the indictment 
is the filing of false income tax returns. 

An attempt is made when s false income tax 
return is knowingly filed. In order to file « 

false and fraudulent tax return a defendant must ! 

45 jl 

knew that he had income in the years in question 
which was taxable and which be was required by 
lav to report. And that he attempted to evade 
or defeat the tax on that amount, or a substan¬ 
tial part of it, by knowingly and purposely faill 
lug to state and report all of the income which ^ 
he knew he had during the calendar year, and 
which be knoe it was his tody to state and repor| 
in his return for the ye era in question. 

Now the third element which you must deter! 

I 

mine, is whether the defendant's attempt to evad^f 
and defeat the tax was wllfull. 

|j 

If you find that the defendant did not 
state his income but that he did so without any f 
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wilful 1 itt^n.pi to evade taxes, you must acquit 
the. Jofonin:;. The gove meant must establish 
beyond a reasonable doubt that the defendant 
acted with a specific intent tc conceal the othe^j 
taxes .ifio-ir. by hlic to bo due. 

i! 

.sctjul know la a go that the returns filed 
were false and cubseq.:«nt fillup in spite of tha* 
knuvlcdgu vill shiv that ho vos acting wilfully. 

j 

t : ->j faith sis under standing of the de¬ 
fendant's Llz.ulj.Lfj fc. taxes Is not an attempt |o 
avade an^ defeat taxoa. 

: 

fnere la no liability in orrors or mistake, 
or confusion or- bad judgment if that represents |! 
uho defendant '3 ncr.03t state of roind when the 

j 

defendant acts In gcod faith in making his tax 
returns, if lie htineswly believes that tney truly* 
reflect als income In the respective years. 

The government must prove more than mere |l 
negligence, stupidity or carelessness. It must j 
prove beyond a reasonable doubt that the defend-t 
ant know vhat h' ves doing. That is In this 
caso that he knew he bad received more income thin 
he vos re?ortin 0 on his income tax return, and 
that he kr. singly and xasarily rude s deliber - 
s te choice n^t to report .ill of his income for ji 
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the purpose of evading the tax. That is that 
the defendant made his consolous purpose to 
not state nls true Income for the purpose and with 
design to defraud the government of the true 
es cue. 

10 sum it up In Counts I and 2, vhloh you 
must consider soperately, you must find beycnd a 
reasonable doubt before you can convict the 
defendant (l) shat there was a substantial amount} 
of federal Income; tax due and owing from the 
defendant; (2) that the defendant attempted to 
evade or defeat that tax, and (?) that the de¬ 
fendant acted kno.ingly and intentionally and 
®s I have defined those terns to you. 

Now then us tc Count Uhlch you are consid¬ 
ering you find that the government has failed to 
prove ceyond a reascrable doubt all three element 
of the oriue as i iiave given them to you, then 
you oust aoqult the defendant, on that ooi*t. 

ui the other bend, If as to the count which 
you are 3aoaiu..rlc ii you find that the government 
has proved oyeand a reasonable doubt each of the 
three elements as I have given them to you, then 
you snould return a verdict of guilt on that 
count. 





Judge's Charge to the Jury. 

New you ere instructed that the question 
of possible punishment of the defencant in the 
event of a conviction is no concern of your 3 
and it should not in any sense enter into your, 

ji 

oi- Influence ; T our deliberations. The duty of 
ltaposJLn* punlaiujeiiv, in the c ;nt jf a conviction 
ru3ta exclusively jpon the Court. The functior^j 
of the jury is to veign the evidence in the case 
and determine the guilt or lnnocense of the 
defendant solely upon thv. ba3i3 of such evidence. 

When you retire to uh3 jury room treat one 
another with consideration and respect as I know 
you will. If differences of opinion arise 
discussion should be calm, dljnlfied and lntelll 

I 

gent. Your verdict must be based on the evi¬ 



dence and the lav. The avidonco which ves pre*i 
sente.1 in this case as you remember it and the 
law as I have given it to you In thsse instruc¬ 
tions, You are each entitled to your own 

:i 

N 

opinion. No Juror should acquiesce In a terdict 
o^lnst his individual judjgent. 

Nevertheless I do point out that no one 
should enter a jury roan with such pride of 
opinion shut he would refuse to change his mind, « 
no matter now sound or- convincing th» arguments I 
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of his fellow jurors. Discussion and deU^r-jj 
atian are part of our democratic process and you*, 
deliberations should be approached In that spirit. 

Talk out your dlfferenoea. Each of you 
should in effect decide the case for himeelf or 
herself after thoroughly reviewing the evidence 
and frankly discussing it with your fellow juror* 
with an open mind and with a desire to reach a 
verdict. If you do that you will be acting 
in the true democratic process of the American 
Jury system. 

There are twelve of you an this Jury. The 1 
alternates will be excused beTore you retire to 
your deliberations. Your verdict must be the 
unanimous verdict of all of you and it must re¬ 
present v as honest conclusion and I submit it to 
you new with ths confidence that you will fully 
measure up to tbs oath which you took as members 
of the Jury to decide the issues fairly and im¬ 
partially and without fear or favor. 

New members of the Jury, if you find that 
ths g o v e rnm ent has failed to establish the guilt 
of ths defendant beyond a reasonable doubt you 
will find him not guilty. If you find that tb i 
defendant b. a not violated ttk. law you should 
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^ot heatltate for any reason to render a verdict 
of not guilty. 

(*) the other hand. If you find that the 
government has established the guJJt of the 
defendant beyond a reasonable doubt you should 
not hesitate because of sympathy or any other 
reason to render a verdict of guilty. 

When you retire for your deliberations 
yoj should jz foreman or forelady from 

among your number to represent you to c ataman lea 
with the Court and to announce your verdict. 

Your Foreman will render your oral verdict In 

|j 

open Court of guilty or not guilty on each of 

i 

the counts. 



At there any exceptions? If so I will hedjr 
you at the Side Bar. J 

MR. hLjuCK: No, Your Honor. 

J®. SCACCIA: No, Your Honor. 

(At this point Joseph and Diane Scaremazzlile 
were sworn to guard the Jjry.) 

b 

ZJL. OUiRK: The alternate jururs are now 
excused irom lortoer consideration of this case H 

I 

end u 'Q to report to tije grand jury roam. 

jj 

life, CoUHT: T,ian,; you very much. 

(Alternate jurorb retire from the courtrooij.) 
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Request from Jury for testimony of Boers (CPA) and Fahey (D) 

— Transcript not available. 

THE CU5RK: jury may now retire to 

tbelr deliberations. 

THE COURT: Gather all the exhibits. 

(*nie Jury retired to the Jury room to 
begin their deliberations.) 

MR. SCACCIA i If Your Honor please, I 
just vant to bring to tbs Court's attention the 
reverse of the indictment that ve had, which 
Indicates sons language — 

THE COURT: You don't need to send them 
that. 3end a clean copy oi tlie indictment and 
make sure that you check all the exhibits. 

KR. SCACCIA: Fine. All right. 

(At this point this matter was in reoess 
after which the following occurred.) 

(In Chambers) 

THE COURT: I have a note from the Jury, » 
CJenticaon. "Ve weald like the transcript notes j 
of Mr. Fahey's testimony last Friday. The Jury. I 
Also ,ir. Boor's testimony." 

They apparently are under the illusion that 
transcripts exist of course, which they dont. 

i 

'tore than that the reporter who took then is not 
with ua this uorning. | 

!<R. SCACCIA: That is correct. 
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Request from Jury for testimony of Boers (CPA) and Fahey (D) 
— Transcript not available. 


ME COURT: He la In Syracuse. So I 
would just propose to tell them that ohere la 
no tranaoript. The notes are not transcribed. 
MR. oCAOCIA: 1 think that 13 fair. 

THE COURT: Is that satisfactory? 

MR. WELCH; Yes sir. 

MR. 3CACC1A: It states the fact. 


THE ClURT: I will just write on be \>3 "Soxjjr 
the testimony has not been transcribed." That 

|| 

is all I plan to write. I could tell then, but| 
it would pronebly create delay, if they wished 
to have that testimony read I could have the 
Reporter here. 


ttim aveACCih: I ictfiv<3 lu to your ovd good J 

sense. | 

n 

THE COURT: I leave it to you. You are 

representing the defendant. After all it shou 
be their recollection. 

HR. 3GACCIA: 1' ■ 1 a give them the note and | 

see what the reaction _a. 

THE OoURT: Mr. Marshal here Is the note. 

I should It to Mr. Scacolu and Hr. Weloh. 

r 

MR. SCaGCIh: L&t tow record show 1 have 



seen it. 

THE COURT: Let, one record shew that I 







Request from Jury for testimony of Boers (CPA) and Fahey (D) 

— Transcript not available. 

vrote on the note. Juet shew it to the Jury 
and bring it beok to me so I oan include it as 
a Court, exhibit. 

(Whereupon at this point the onferenoe in 
Chambers ended and the note vaa taken to the Jury.) 

(The following oo our red in Chambers at 
11.25 a.m. with both attorneys present.) 

tor COURT: As you probably observed I have 
a taps recorder out there for my own convenience 
in the event subsequent motions may be involved 
because where I have been sitting out of town, 
so I always have in my Chambers something In the :j 
nature of a transcript so I don't have to wait 
for the FIs porter's transcript, if for soraereasao li 
he may leave the job. bo I have a tape recorded 
and Mr. Evens was running It. I don't know hw | 
good it ia but they say c-cld we have the tape 
played l ok. 

NR. 3CACCIA: I never heard of that before J 
m. WELCH: I think they are aware that 
notes could l*; reach to them. May I make this j 
suggestion! end Mr. Joidi.n oar. tell us whether 
. it is po3oibls. If Mr. Miller is in Syrecuse 

j 

is there any vey that the two court reporters 
could cl^nge places? 
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Request from Jury for testimony of Boers (CPA) and Fahey (D) 

— Transcript not available. 

THE COURT: Let's Bee vbet ve can work outJ 
You don't need this an tbs record. Bob. 

(Discussion was bold off the record which 
tbe Court Reporter was asked not to take.) 

THE COURT: Back on tbe rcoord. After 

[i 

discussion with ooursol it la agreed I will call jj 
in tbe Jury and oak then whether they can pinpoint 
what they want and if they could then we could 
have tbe Reporter who took the testimony read It 
to us over tbe telephone from Syracuae. We all 
are a were Mr. Fahey testified a half hour on tbe 

i| 

first day and for about three hours or three and 

li 

a half hours on the second day and it could take > 
some time to read ell of that testimony on direct 
and on cross examination. But if they want it 
they oould beve it. 

MR. SCACCIA: Let me a*>ka one ccement. I 
ublnk we had faith as the last witness. Whatever 
tire he took would be aubtrooted. 

THE COURT: Who is Mr. Boers? 

MR. SSACCXt.: He was from Ernst & Ernst. 

Ke was celled as out first witness to ley the 

|! 

foundation fax tbe documents. 

THE COURT: All rl^tat. let's go out In 

court. 
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Request from Jury for testimony of Boers (CPA) and Fahey (D) 

— Transcript not available. 

(Whereupon the eonferenoe In Chamber* endei 
and the foil cur lDg was held In open oourt with el 
parties present.) 

THE COURT i Bring In the jury. 

(The Jury was returned to the oourtroc*.) 

THE COURT: I have your note about viahlng 
the testimony. As T told you during the charge 
It la your armory of the evidence that you have 
heard that you should rely oc. And if you otn'i 
re Member It perhaps some of your fellow Jurors 
can to stimulate your memory. 

Rear ve have a critical problem here. The: 
are two court Reporters In this district and aa 
you undoubtedly observed the one who took the 
notes Is not the one here this morning. That 
Reporter, Mr. Miller, Is on duty In Syracuse 
taking acme testimony there today. You notice 
that I have a tepe recorder. Someone asked ab 
It. That is my own tape recorder. It is not 
the official version. It Is something I have 
simply for ry own use. I am a visiting Judge 
here. Wher T sit out of the District so I will 
have acme record to take beck to New Ycrk with 
me and to a^old the problem that we ore having 
now I always have that tc listen to. But it isjj 











Request from Jury for testimony of Boers (CFA) and Fahey (D) 

— Transcript not available. 

far from a good record. And while it serves my 
purpose, where I often don't need a complete and 
detailed accurate tranaoript, I don't think It 
would adequately serve youra. 

New it would help here — one other solu¬ 
tion to this problem — there are two solutions 
one Is to delay until we get the Reporter who 

I 

took the notes, or perhaps if you could tell me, 
pinpoint what you want with a little more focus 
on the part of the testimony you would nw» to 
hear, then I could simply have the Reporter in 
Syracuse dictate that to the Reporter here and 
read It to you that way. 

You will recall that Mr. Fahey was on the 
stand Thursday afternoon and most of Friday morn-* 
ing and that ha testimony was at soob length and : 
of course if you ha-i his testimony you have to 
here it on both direct and cross examination. 

So I would lika you to go beck and think 
about it and see whether you oan pinpoint just 
what you want. If you can't let ms know prompt* 
ly and then we would just have to wait until we 
get the Reporter. Would your foreman send me 
a note telling me what you want to do. Is that 
all right, gentlemen? 
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Request from Jury for testimony of Boers (CPA) and Fahey (D) 

— Transcript not available. 

MR. SCACCIA: Yes, Your Honor. 

MR. WELCH: Yes, Your Honor. 

THE COURT: All ri^it. 

(At this point the jury retired from the 
oourtroom to continue their deliberations, at 

11.35 a.a>.) 

THE COURT: Mr. Evans, will you mark the 
Jury's note as Court's Exhibit A. 

(Jury's note marked as Court's Exhibit A 
In evidence.) 

(The following discussion took place In 
the Court's Chambers at 11.55 a.m. vlth all 
counsel present.) 

THE COURT: I had a note from the Jury. 
(Your Honor, the question we had concerning 
Mr. Fhhay's and Mr. Boer's testimony has been 
resolved. Thank you. The Jury." 

I will have the Clerk mark that as an 
exhibit. 

(Second note from the Jury marked as 
Court's Exhibit B In eviuenoe.) 

(Vuereupun the discussion In Chambers wss 
ooccluded.) 

(A luncheon recess was taken to await the 


jury*8 verdict.) 
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Verdict. 

AFTERNOON SESSION 
APffiARANCBS: Same as morning session* 

(The follcwlr;- proceedings too* place in 
open Court vl„n all parties present. Including 
the defendant.) 

THE COURTj The jury has reached a verdict. 
Bring In the jury. 

I 

(At 1.25 p.m. the Jury was returned to the j 
courtrooo and seated In the jury box.) 

THE CLERK: ladles and Gentlemen of the 
Jury, have you agreed upon a verdict and If so 
hew do you find and vho shall say for you? 

THE FOREMAN, JUROR NO. LO: Yes, Your 
Honor, ve have agreed on a verdiot. The Jury 
finds the defendant guilty on both counts. 

THE CLERKt Harken to your verdict, ladiecj 

and gentlemen, you say you find the defendant 
guilty on both counts and so say you all? 

THE JURORS: Yes. Yes. 

SCACCIA: May the Jury be polled, 
please, Your Honor. 

’ 

THE COURTt Poll the jury, Mr. Evans. 

THE CLERK; Ladles and gentlemen as your j 
names az« called give your verdict. Barbara a. 
Ryan, as to Count 1? 
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J.JRUR No. 1, bARBhRA A. RYAN: Guilty. 

THE CLERK: Count 2? 

% JUROR No. 1: Guilty. 

THE CLERK: Am lens G. King? Count, 1? 

JUROR No. 2} arlene G. King: Guilty. 

THe, CLERK: Count 2? 

JUROR NO. 2: Guilty. 

THE CLERK: Lena I. rtoe, Count 1? 

JUROR No. LENA I. MCE.: Guilty. 

THE CLERK: Count 2? 

JUROR No. J: Guilty. 

THE CLERK: Geraldine Kuppinger? Count 1? I 

'j 

JUROR No. 4, GERALDINE KUPPINGER: Ouilty. ;| 
THE CLERK: As to Count 2? 

JUROR No. 4: Ouilty. 

THE CLERK: Juror No. 5# Dorothy J. Ms^ls^j 
as to Count 1? 

JUROR No. b, DOROTHY J. MAGAL3: Guilty. 

I 

THE CLERK: As to Count 2? 

JUROR No. 5: Guilty. 

THE CLERK: Levid A. Maries, aa to Count 1? j 
JUROR No. 6, DAVID A. MARKS: Guilty. 

TKi CLERK: Count 2? i 

JUROR No. 6: Guilty. 

THE CLERK: Josephine M. Meadows, Count 1? 
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Verdict. 

JUROR No. 7, JOSEPHINE M. KLADOWS: Guilty 
THE CLERK: Ac to Count 2? 

JUROR No. 7: Guilty. 

THE CLERK: Jooopnlne A. Triplcchlo, as to 
Count 1? 

JUROR No. 8, J0£LL»KINL A. TRIPICCHIO: Gu 
THE CIaRK: Count 2? 

JUROR No. 8: Guilty. 

THE CLERK: Janet E. Shew, as to Count 1? 
JUROR No. 9, JAJCET E. SHAW: Guilty. 

THE CLERK: As to Corot 2? 

JUROR No. 9: Guilty. 

THE CLERK: Janes A. Mb sen, as to Count 1? 
JUROR No. 10, JAMES a. MASON: Guilty. 

THE CLERK: As to Corot 2? 

JUROR No. 10: Guilty. 

THE CLERK: Mary C. Trlols, as to Count 1? 
JUROR No. 11, MARY C. TRIOLA: Guilty. 

THE CLERK: As to Corot 2? 

JUROR No. 11: Guilty. 

THE CLERK: Gloria M. Thompson, as to Coro 

No. 1? 

JUROR No. 12, GLORIA M. THOMSON: Guilty. 
THE CLERK: Count 2? 

JUROR No. 12: Guilty. 
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THE CI£RK: Unanimous verdict. 

THE COURT: I want to thank you for the 
careful consideration I know that you t^ve to 
this case. I am sorry the sandwiches arrived 
a little later than expeoted. They are here new.] 
I gueae you may as well have your lunob right 
here. You are excused new until further 

notloe. Thank you. \ 

(At this point the Jury retired from the 

i 

courtroom.) 


THE COURT: All right, Mr. Scaccia. 

MR. 3<>CCIA: May it please the Court, I 

respeotiully move that the verdict of the Jury 
be set aside. notwithstanding the verdict of 
the Jury it would seem to me on all the evidenoe 
given its moat favorable interpretation for the 
government, that there is an insufficiency of 
credible evidence to justify the verdict. That 
there is absolutely no proof of any affirmative 
acta constituting the kind of evidenoe we normally 
see in an evasion case. What we have seen is th^i 
consolidated records, lodger records, cash record^, 
doing business in the usual nnnner with no attemptjj 
to conceal receipts. There hasn't been any pro# 
in this case at ail either by the government or 
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the defendant taken as a whole, toother with 
the documentary evidence here as to the specific i; 
Instructions by the exhibits except a carrying 
to the letter the instructions given. Talcing 
all the evidence in the case by ooth the prosecu¬ 
tion ana the defense it seems to ms In the JLnterdpt 

of justice, and I respectfully end sincerely ur.^d 

! 

Your Honor to direct a verdict of acquittal not¬ 
withstanding the jury's veniiot. 

THE COURT; Mr. Welch? 

MR. WKLruu; ^ Your Honor pleaae, at this , 

!l 

posture of the oaae the question of whether Mr. -i 



Fahey knew that this was reportable Income has 
ueen resolved by the jury. i >o there Is evldenod 

of concealment from the auditor immediately after 
i 960 , the auditor exoiojjjed ala 1967 return. At j 
that point of time oe knew ths partnership revenue 
was reportable and he ccnobtj.uU it. There is 
further avidenoe by the acoountent that he filed) 
a refund and tliat evidence has to be considered 
as a fact that ho had ro^rtub^o income from the', 
partnership itself. 

At this time considering trie evidence most! 


favorable to the government, there la evidence 
concealment of that in corns which he knew was 
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reportable Income. 

THE COURT: I deny the motion. I think 

there was sufficient evidence for the jury to 

■ 

find beyond a reasonable doubt that he had at¬ 
tempted to conceal from the government his taxes, 
Bear in mind that this was a specific Item case | 
and jou don't get Into the pattern wf bank records 
and cash dealings and moot things of that sort a# 
one would expect to in a net worth case or a bank 
deposit caae. this was one specific Item, 

to wit 3 olely from the partnership returns. And 
the other acts conetitute sufficient evidence fo| 
the Jury. Motion denied. 

MR. SCACCIA: r*y I request bell be con- ji 

tlnued. The defendant Is on his own recognizance 
I don't believe there 1 b any evidence but that he 
appeared in court at gIj. tines. 

MR. WELCH: The government haa no objec¬ 

tion to that samo bell. 

THE COURT: The ball In it's present state* 

la continued until —— 

we 

MR. WELCH: If Your Honor please/bave 

agreed prior to trldl, and I just re-established 

1 

that we will substitute photostatic coplea of 


the Income tax returns. 
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Recess. 

THE COURT: Sure. Any exhibit you can 
substitute a photostat for do so. 

MR. WELCH: 'fhank you. Your Honor. 

THE COURT: July 23rd, hero in Auburn, fo^J 
•sentencing. Ten o'clock. 

THE CLERK: Court stands In reoeas until 
nine thirty tomorrow morning. 

| 

(Whereupon the above-entitled net ter was 

j| 

aujournod to July 22n3, 197*1, at ten o'clock a.niij) 


■1 
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Court Reporter's Certification. 


RE PORTER'S 


I, F. ROBERT JORDAN, Offlolal Court Reporte^ 
for tne United States District Court in and for 
tbe Northern Dlatriot of Nev York, do oertlfy th^j 
foregoing to be a true and accurate transcription 
of tbe stenographic notes as taken by n» during 
tbe aforesaid proceedings. 


Lclal Com 


Albany, N. Y. 
July 15. 197^. 
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Sentencing Proceedings, dated July 19, 1974 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


- against - 


THOMAS M. FAHEY, 


Defendant. 


73-Cr-l8l 


The sentencing In the above-entitled 
matter was had pursuant to notice at the 
United States District Court held in and 
for the Northern District of New York, on 
Friday, July 19, 197^, at ten o'clock e.m. 
before HON. LLOYD F. MacMAHON, United States 
District Judge sitting by designation. 
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Sentencing Proceedings, dated July 19, 1974. 
APPEARANCES: 

HON. JAMES M. SULLIVAN, Jr., United States 
Attorney for the Northern District of New Yor»c, 

li 

Federal Building, Syracuse, New York, By: ARTHUR 
A. CHILINSKI, ESQ., Assistant U. 3. Attorney, j 
Of Counsel, appearing In uehalf of the United 
Statea; 

- and - 

LOVE, BALDUCCI & 3CACCIA, S3Q3., Attorneysjj 
and Counsellors at Law, Wilson Building, 

i| 

Syrecuse, New York, By: DANTE M. 3CACCIA, ESQ., 
Of Counsel, appearing In behalf of the Defendant!. 
The Defendant In person. 


THE COURT: All right. 

THE CLERK: United States of America 
against Thomas M. Fefcey, 75 Cr l8l. 

MR. SCACCIA: Good morning. 

THE COURT: Good morning. 

MR. CHILUCaxCI: On July 10, 197^, the 

defendant, Thomas Fahey - 

MR. SCACCIA: Excuse me. June 10th. 

MR. CHILINSKI: June 10th. I am sorry. 
After a two day trial for filing false income 
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Statement by Defendant. 

tex returns the defendant was found guilty by 
0 juryIn two counts. The government moves tue 
Imposition of sentence without re c emendation. 

MR. SCACCIA: I have nothing to say. Your 
Honor. I am confidon; the United States Probe-! 
tion Officer tiaa filed a complete and detailed \\ 
report and Your Honor la familiar with the proceed¬ 
ings In this coso. 

THE COURT: >lr. Fahey if you have anything 

i! 

to 3ay for yourself oefore the Court pronounces jj 
sentence I will hecr yuu. 

»{ 

THE r£FL!iLAIiT: Yes sir. I have had a 

N 

good deal of opportunity to do muoh reflection 
on trie e.’ldence of the trial and going back to 
the time when my income tax returns were filed 

k 

I felt at that time and still do feel that the 

U 

only question is whether there was any unreport- ij 
able income. In goln 6 ower the results of the 
trial I think It is a simple matter of the jury ' 
jus:, not understanding how money could be with¬ 
drawn from a partnership and not be subject to it 

li 

taxation. I think that was an understandable 

| 

misunderstanding or, the part of the jury. Par- j 
tnershlp tax law I know new are extremely complex; 
and I think it just went by the jury and I 
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construe It and I would treat It today in the 3 ame 

way as I did when I filed the tax returns. I 

feel I did absolutely the correct thing. 

Furthermore Mr. Scaccia has indicated — 

I have not discussed it, but I understood Mr. 

dceccia 10 say — I spoke with him last night a 

sskBd wnat the possibilities of the legal pro- i! 

said 

ceedings ere today. I a jkud. and be/that it 
is within your oOtal discretion that you acquit 
ue regardless of vnac the jury found. He also 
seid that it would be highly unusual. 

THE COURT: I can't acquit you. You have 
teen convicted by a jury. Xo matter what Mr. 
Scaccia told you, I doubt that he told you that. 
MR. SCACCIh : I think he is confusing the 

terms. 

THE COURT: Sure he Is. 

THE TEFEHDAKT: Rut it is within your tota 
discretion to do anything as you see fit within 
the confines of the law. 

Even though ic is highly unusual I 83k 
Your Honor to grant me that kind of considers - 
tion. It is a weighted thing to ask, I under¬ 



stand. Bui I firmly believe I did the proper 
thing and I believe it tedoy. I have been 
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through a great deal with regard to the stain 
on my refutation,.the expense of my defense and 
I know it is a good deal to a3k, but I do be¬ 
seech YoiX' Honor to give consideration to this. 

THE COURT: This was a serious crime. 

You aro a man who nas nad every opportunity and jfou 
have had sufficient education not to xnov tut 
that what you fllod was not a full report of 

j 

your Income, your pretentious language notvith- j, 

i| 

standing. 



pended and the defendant is placed on probation 

« 

for a period of three years subject to the standi 
ing probation order of this Court, and with the 
special condition that he pay all taxes and 
penalties and interest due and cwlng by him for ! 
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the years 1966 and 1967, within thirty days afteij 
determination of the amounts due by the Internal 
Revenue Service. 

There is only one reason I am not sending 
you to prison And that is because you have a 
wife and five children. You deserve it. 

White collar crime la just as serious as the two 
men who went to jail this mcrnlng for burglary. 
They had no opportunities. You had every oppor- 
tunlty. 

MR. SCACCIA: If Your Honor please I just j 
have one question. Do I understand correctly 
that it is Your Honor's sentence payment is to J| 
be made within thirty days following determination 
by the I.R.S? 

THE COURT: Yes. I want to advise you, 

Mr. FBbey that you have the right to appeal this 
convlotian. If you wish to appeal it you must 
file a notice with the Clerk of the Court within 
ten days. If you have no funds to hire a law¬ 
yer, which is unllkBly, the Court will appoint 
one free of charge. Do you understand? 

THE EEEENDANT: Yes sir. 

MR. SCACCIA: Your Honor I think we are 
prepared to file a notice of appeal and are pre- 
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pered to move speedily within the capabilities 1 
of the rules, and we don't anticipate asking for! 
any enlargement of time. 

I ask that the defendant be permitted to 
be released In his own recognizance, pending the ' 
appeal. 

THE COURT: There is no need for that. I 
put him on probation. 

MR. SCaCCIA: Your Honor, the Marshal 
raises the question — do 1 understand correctly 
If we promptly file notice of appeal and pursue 
the progression and filing of appeal tnat the 
sentence is not to be put Into execution? 

THE COURT: There is a conmltted fine. 
Nobody moved for a stay. 

MR. SCACCIA: May 1 ask for a stay. For¬ 
give me. 

THE COURT: The execution of the sentenoe 
on the fine Is suspended pending appeal. 

MR. SCACCIA: Thank you. 


(Whereupon the matter was closed.) 
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REPORTER 1 3 


CERT IFICATION 


I, P. ROBERT JORDAN, Official Court Reporter 
for the United States District Court in and for the 
Northern District of New York, do certify the foregoing 
to be a true and accurate transcription of the steno¬ 
graphic minutes as taken by me during the aforesaid 
proceedings. 


Albany, N. Y. 
July 20, 197^. 




/J 


Official Codrt Reporter 
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Sworn to before me this 24th 
day of October , 1974. 
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